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{Abstract)

Study on the prohibition of unfavorable
transaction between insurance company and the
major shareholders under the "Insurance Business

Law,

- Focused on Seoul High Court’s Decision dated January
14, 2021(Case No.2020Nu38159) -

Yang, Seung Hyun

Transactions between insurance companies and its major
shareholders are private transactions subject to the principle of private
autonomy. However, the Insurance Business Law(“IBL”) places
restrictions on certain transactions between insurance companies and
the major shareholders in order to protect the assets held by
insurance companies from the major shareholders” undue influence.
Among those, Article 111 (1) 2 of the IBL sets forth that an insurance
company shall not transfer its assets to its major shareholder(s)
without compensation, nor trade assets with its major shareholder(s)
on terms clearly unfavorable to the insurance company. Insurance
companies should be able to know the prohibited and permitted acts
under the Article 111 (1) 2 of the IBL for legal stability. But when the
financial authorities interprets the scope of the restriction rather
broadly in consideration of the legislative purpose, there has been
difficulties to decide the limit of such interpretation for the lack of
relevant court cases and in-depth studies.

In this regard, recent Seoul High Court’s ruling(“the Ruling”)
addressed many issues concerning interpretation of the provision,
such as (i) whether a service transaction also falls under the scope of
the “trade of assets”, (iii) whether “assets” include ordinary movable
property as well, and (iii) what’s the standard to decide “clearly

* LL.M, Attorney at law, Research fellow of Korea Insurance Research Institute
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unfavorable terms.”

Most importantly, the Ruling found that IT service agreements
between the insurance company and its major shareholder does not
fall under the "trading of assets" since such interpretation exceeds the
literal meaning of “trading of assets”, and how the wording is
structured under the relevant provisions. Laws serving as the basis
for invasive administrative actions must be interpreted strictly, and
the interpretation should not be overly extended or inferred in a
direction unfavorable to the other party of administrative actions. It is
also important that the Seoul High Court ruled that whether the
transaction in question is made under "clearly unfavorable terms for
insurance companies" should be judged based on "arm’s length
prices," that is, "transaction prices that would have been formed if
they were independent in the same or similar circumstances", and the
financial authorities bear the burden of proof as to the reasonable
calculation of arm’s length prices. Otherwise insurance companies
might be subject to arbitrary decision of the financial authorities.

This study analyses the facts and findings of the Ruling, and its
implications on future interpretation and application of the Article 111
(1) 2 of the IBL.

Key Words : Insurance business law, Article 111 (1) 2, insurance
companies, major shareholder regulation, trading on
unfavorable terms
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