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{Abstract)

A Study on the Supreme Court’s 2026 Ruling on

Deductibles in Automobile Insurance
- Deductibles as a Commons -

Lee, Jun Kyo*

Because the majority of traffic accidents involve mutual fault
between the parties, the ability of an insured to recover the full
amount of the deductible from the opposing insurer would, in effect,
signify the disappearance of the deductible system itself. Such an
argument recalls the logic of the Tragedy of the Commons. The
deductible system, designed as a policy mechanism to protect the
collective interests of the insurance pool by imposing a portion of
responsibility on accident-causing parties, functions as a shared
resource. If those subject to deductibles actively seek to reclaim them,
the system becomes ineffective, inevitably leading to an inequitable
outcome in which the resulting costs are dispersed among the entire
group of insureds.

In January 2026, the Supreme Court of Korea rejected lower court
decisions that had denied any reimbursement of deductibles and,
relying on the doctrine of insurer subrogation, held that at least a
portion of the deductible may be recoverable from the opposing
liability insurer. This article quantitatively analyzes how the economic
interests between insurers and insureds change when applying the
Supreme Court’s criteria as compared to the current compensation
practice standards. It further examines whether the resulting quantitative
differences can be rationally justified in light of the purpose and
objectives of the deductible system.

Based on this analysis, the article concludes that maintaining the
existing compensation practice standards, rather than adopting the
Supreme Court’s criteria, is more consistent with the operational

* Financial Supervisory Service, Financial Education Professor, Ph.D in Law.
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objectives of the deductible system. Moreover, the current standards
are found to be faithful to the textual interpretation of insurance
policy provisions while remaining aligned with the underlying
rationale of insurer subrogation. By contrast, the Supreme Court’s
approach is criticized for failing to reasonably or fairly reflect the
purpose of insurer subrogation in terms of interest coordination and
risk distribution among insurers, insureds, and third parties, and
therefore warrants reconsideration.

Key Words : Automobile Insurance, Insurer’s Subrogation, Deductible,
Uncompensated Loss, Underinsurance
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