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25) 5 9 § 843 (Geldrente oder Kapitalabfindung %715 F= U2UAAFH)

(1) Wird infolge einer Verletzung des Korpers oder der Gesundheit die Erwerbsfihigkeit des
Verletzten aufgehoben oder gemindert oder tritt eine Vermehrung seiner Bedirfnisse ein, so ist
dem Verletzten durch Entrichtung einer Geldrente Schadensersatz zu leisten.

(2) Auf die Rente finden die Vorschriften des § 760 Anwendung. Ob, in welcher Art und fur
welchen Betrag der Ersatzpflichtige Sicherheit zu leisten hat, bestimmt sich nach den
Umstinden.

(3) Statt der Rente kann der Verletzte eine Abfindung in Kapital verlangen, wenn ein wichtiger
Grund vorliegt.

(4) Der Anspruch wird nicht dadurch ausgeschlossen, dass ein anderer dem Verletzten Unterhalt zu
gewihren hat.

AR <http://www.gesetze-im-internet.de/ >
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26) ©|3k2] F3t ARfol HsIAE= Palandt/Thomas, BGB 62. Aufl,, 2003, 843Rn. 20ff.
27) ZPO § 258 (Klage auf wiederkehrende Leistungen: 3% 8-S 73h= A

Bei wiederkehrenden Leistungen kann auch wegen der erst nach Erlass des Urtells fallig werdenden

Leistungen Klage auf kiinftige Entrichtung erhoben werden.

§ 323 (Abinderung von Urteilen: 79| 49

(1) Enthilt ein Urteil eine Verpflichtung zu kinftig fillig werdenden wiederkehrenden Leistungen,
kann jeder Teil die Abidnderung beantragen. Die Klage ist nur zulissig, wenn der Kliger
Tatsachen vortrigt, aus denen sich eine wesentliche Verinderung der der Entscheidung
zugrunde liegenden tatséchlichen oder rechtlichen Verhiltnisse ergibt.

(2) Die Klage kann nur auf Grunde gestiitzt werden, die nach Schluss der Tatsachenverhandlung
des vorausgegangenen Verfahrens entstanden sind und deren Geltendmachung durch Einspruch
nicht moglich ist oder war.

(3) Die Abdnderung ist zuldssig fir die Zeit ab Rechtshingigkeit der Klage.

(4) Liegt eine wesentliche Verinderung der tatsichlichen oder rechtlichen Verhiltnisse vor, ist die
Entscheidung unter Wahrung ihrer Grundlagen anzupassen.

§ 324 (Nachforderungsklage zur Sicherheitsleistung : FHA|FL] F7F 7404

Ist bei einer nach den §§ 843 bis 845 oder §§ 1569 bis 1586b des Biirgerlichen Gesetzbuchs

erfolgten Verurteilung zur Entrichtung einer Geldrente nicht auf Sicherheitsleistung erkannt, so

kann der Berechtigte gleichwohl Sicherheitsleistung verlangen, wenn sich die Vermdgensverhilenisse
des Verpflichteten erheblich verschlechtert haben; unter der gleichen Voraussetzung kann er eine

Erhohung der in dem Urteil bestimmten Sicherheit verlangen.
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M|Wdnternal Revenue Code)’)= A= 19821 A7]g¥lAkell F3F WE(The
Periodic Payment Settlement Act of 19827602 A|Asle] EHaPlo| u}=
Structured Settlementsell 2]3F RG-S HHZA] et el ml= A Al
10432 ()elME el o7t Al == AWl o3t sk A

73) Michael J. Pickett, Structured Settlements Guidelines®] W4-& £8F 3k, “EMtrbaL Y A2 & L
CStructured Settlements”, AEMERIRAREE 25159+, 2007. 6

74) Gregg D. Polsky & Brant J. HellWig,“TAXING STRUCTURED SETTLEMENTS”, Boston College
Law Review Vol. {51:39}, Issue 1, January 2010, p. 46

75) TITLE 26-INTERNAL REVENUE CODE 01/22/02
<http://www.constitution.org/tax/us-ic/irc/irc_jan2002.pdf>

76) Summary of H.R. 5470 (“The Periodic Payment Settlement Act of 1982”) : as passed by the House
and the Senate. <https://www.jct.gov/publications.html?func=startdown&id=2772>

77) Sec. 104. Compensation for injuries or sickness
(a) In general Except in the case of amounts attributable to (and not in excess of) deductions
allowed under section 213 (relating to medical, etc., expenses) for any prior taxable year, gross
income does not include -
(1) amounts received under workmen's compensation acts as compensation for personal injuries or

sickness; <http://www.constitution.org/tax/us-ic/irc/irc_jan2002.pdf>
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o] Exaislell 2J3t el i Aol 23t EsfulidagelelH A AtellA
Asdet) LS B, SUAN Alod@e] 809 EE sk
A = 3RS X 9=Th(whether by suit or agreement)’ol|A] “FTE T
Sele B4 shieh Telm AERA A7 AFIAe] BASkwheher by
suit or agreement and whether as lump sums or as periodic patments)’ 2 543}
o] Structured SettlementsA| 2ol €3l TSR} W= A7|FH(ADH A WA=
A7} HEsisleh =3 Y Aoz Alele] RizkERE 58
el disixe AR 2Bk Fds 28 %E‘C = el
IR e RS AR A 471K A1) (qualified
assignment) 2 ARk qualified funding asset) 2= 73S E‘:{ﬂ'}":] B %3}
o] 8-S WS stk = AFelale] $Fs e gl AARTISE] A
ofel] 7123 FY A, AN vEE 23ixE oF "

= ARSIkt (A 130Z(2)3hsD. o714 Hel= AR o] 7] flEixE
@ <lAslel dizt A7IFadTe] e Aolm, 1 Age] FAE
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78) Gregg D. Polsky & Brant J. HellWig,“TAXING STRUCTURED SETTLEMENTS”, Boston College
Law Review Vol. {51:391, Issue 1, January 2010, p. 46

79) Gregg D. Polsky & Brant J. HellWig,“TAXING STRUCTURED SETTLEMENTS”, Boston College
Law Review Vol. {51:39], Issue 1, January 2010, p. 47

80) (2) the amount of any damages (other than punitive damages) received (whether by suit or
agreement and whether as lump sums or as periodic payments) on account of personal physical
injuries or physical sickness;
<http://www.constitution.org/tax/us-ic/irc/irc_jan2002.pdf>

81) Sec. 130. Certain personal injury liability assignments
(a) In general
Any amount received for agreeing to a qualified assignment shall not be included in gross income
to the extent that such amount does not exceed the aggregate cost of any qualified funding assets.
<http://www.constitution.org/tax/us-ic/irc/irc_jan2002.pdf>
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82) () Qualified assignment For purposes of this section, the term "qualified assignment" means any
assignment of a liability to make periodic payments as damages (whether by suit or agreement), or
as compensation under any workmen's compensation act, on account of personal injury or sickness
(in a case involving physical injury or physical sickness) -

(1) if the assignee assumes such liability from a person who is a party to the suit or agreement,
or the workmen's compensation claim, and

Q) if -

(A) such periodic payments are fixed and determinable as to amount and time of payment,
(B) such periodic payments cannot be accelerated, deferred, increased, or decreased by the recipient
of such payments,

(O) the assignee's obligation on account of the personal injuries or sickness is no greater than the
obligation of the person who assigned the liability, and

(D) such periodic payments are excludable from the gross income of the recipient under paragraph
(1) or (2) of section 104(a).

The determination for purposes of this chapter of when the recipient is treated as having received
any payment with respect to which there has been a qualified assignment shall be made without
regard to any provision of such assignment which grants the recipient rights as a creditor greater
than those of a general creditor.

<http://www.constitution.org/tax/us-ic/irc/irc_jan2002.pdf>

n

83) (d) Qualified funding asset For purposes of this section, the term "qualified funding asset” means any
annuity contract issued by a company licensed to do business as an insurance company under the
laws of any State, or any obligation of the United States, if -

(1) such annuity contract or obligation is used by the assignee to fund periodic payments under any
qualified assignment,

(2) the periods of the payments under the annuity contract or obligation are reasonably related to
the periodic payments under the qualified assignment, and the amount of any such payment
under the contract or obligation does not exceed the periodic payment to which it relates,

(3) such annuity contract or obligation is designated by the taxpayer (in such manner as the
Secretary shall by regulations prescribe) as being taken into account under this section with
respect to such qualified assignment, and

(4) such annuity contract or obligation is purchased by the taxpayer not more than 60 days before
the date of the qualified assignment and not later than 60 days after the date of such

assignment. <http://www.constitution.org/tax/us-ic/irc/irc_jan2002.pdf>
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Fra-aE 39k 17112l wi4ska 95} Daniel W. Hindert, Joseph Julnes dehner, & Patrick J.
Hindert, “Structured Settlements and Periodical Payment Judgments”, Law Journal Press (2013), §
16-02-{2} {a}

89) Daniel W. Hindert, Joseph Julnes dehner, & Patrick J. Hindert, “Structured Settlements and
Periodical Payment Judgments”, Law Journal Press (2013), § 16-02-{2} {c}

90) 2001 94 119l Dot o] 20} 9.11 AR ol &3t A FTA 0] 235 E=2)sha, 2002
19239 ZAHAINEEZ olel]l AMalsdet B3R FAH " (The Victims of Terrorism
Tax Relief Act of 2001)
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91) Daniel W. Hindert, Joseph Julnes dehner, & Patrick J. Hindert, “Structured Settlements and
Periodical Payment Judgments”, Law Journal Press (2013), § 16-03-{1}
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98) Daniel W. Hindert, Joseph Julnes dehner, & Patrick J. Hindert, “Structured Settlements and
Periodical Payment Judgments”, Law Journal Press (2013), § 3-05-{11}

99) Daniel W. Hindert, Joseph Julnes dehner, & Patrick J. Hindert, “Structured Settlements and
Periodical Payment Judgments”, Law Journal Press (2013), § 3-05-{12}
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100) Daniel W. Hindert, Joseph Julnes dehner, & Patrick J. Hindert, “Structured Settlements and
Periodical Payment Judgments”, Law Journal Press (2013), § 3-05-{13}
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101) Singer Richard B & Schmidt Craig J. “Structured settlement annuities, part 2: mortality experience
1967 - 95 and the estimation of life expectancy in the presence of excess mortality”, Journal of
Insurance Medicine, 2000. p 133
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{Abstract)

Discussing the Conversion of Lump Sum Damages
to Annuity Insurance

- Focusing on Structured Settlement in USA -
Byung Kyu Han

Lump sum compensation is generally accepted for the payment of
damages in Korea according to its tort law. However, this lump sum
compensation can be unreasonable compared to periodic payment due
to its uncertainty in estimation of future damages. It leads to an
under-estimation or an over-estimation of compensation which is
awarded to victim, therefore does not accord with original intention
and purpose of compensation system for damages, which is fair and
right apportionment of loss. This problem can be taken into
consideration by comparing other nations’ legal practices. In Korea
and Japan, the plaintiff would mostly claim damages in lump sum
and the court would accept the claim as such, ruling the
compensation to be paid accordingly. In Germany, a detailed
regulations about periodic payment of damages are prescribed in BGB
and in ZPO, however, lump sum compensation is preferred to
periodic payment in practice. Unlike in Korea, Japan and Germany, a
more diversified periodic payment options are available by precedents
in France. Especially in the case of traffic accidents, index-linked
compensation is adopted by a special law.

This article introduces structured settlement and reviews its
application to korean legal system. Structured settlement is another
type of periodic payment that is different from other periodic
payment methods in continental law. In structured settlement, a
company (most of time, a subsidiary of life insurance company)
would take over the capital (normally, benefits from an insurance
company) and it would eventually provide annuity to victims. The
system could have prevailed in USA because only the life insurance
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companies of financial soundness were allowed to run such business
and because it was supported by tax-free policy which excluded such
compensation from taxation (that is, an income tax exemption). Not
only can the system overcome the problems of lump sum
compensation (the problem of early exhaustion and the problem of
uncertainty in estimation), but also it can enable a various pension
plans which could reflect inflation and meet the plans of the victim
or his/her family by using highly developed underwriting and other
financial skills. It is time to break from lump sum compensation
system which stirs up many different problems. And the structured
settlement system in USA has many implications for such an attempt.

Key Words : Lump Sum, Periodic Payment, Structured Settlement, Structured
Settlement Factoring Transactions, Model State Structured
Settlement Protection Act
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