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ol TAEEdE Wkew A 794 TR F A O V1dRERe &
Asle] oJHdEw et COVID-19 7 AARAS A8l sl k] A E F3l
BEAkAlAl fEIgt A2 sisich AzAle] A5k} [Rse] V|| d=rIye
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A ed= A A9 covID-19 HARIE AN AREAE 23 /el §F
gt &35 712 28l separate and equally effective cause) 22 1A} T, o|w] AnHAt
AP QIAAIE setsl= Wl e] SR)l bue for test = I A5-o] HAER] o3t Zlo
2 Adbsiolel. dubg o ZIHdFA RS ERXl AleEsledl Av oz WAk viEst
4 Bl oS HARRI T 71997d0de) Sellx Ahe] A} Ze] AlE<Eslgl
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* AAsHlE YR T A, Tedisty duERIAREAD) A sl
- =EA492021.05.24), AAPIAIY(2021.06.10), AAEA L(2021.06.17)
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FZ} vlelgelsl ‘COVID-19)2] Al 71918t ZAMAIA]] AAA A
HAdel= 2 o3ks F1 vk 20208 XAl £l A4S COVID-19
T AFRIAFE oF w3 2ol Zelay 2021 AFEHE A
<+ 3UigAlER el o2 Ao FAEGD o]e diFE AEHe] ZHIw
AEE 7193 FA|(Business Interruption)e=3fj o] o] 2ol =, AHHEF, oJPry 2
PAFAN Y S8l To7 AT

AsHoz 7194 H7IARZRAM ZIdFAES = 71de] AR3E AEoh
714l Hsle] oflell N BAFSR= Al EA, =
735l elol] mE wiEAe] ZRAE QIS Folo] AN En]L- 55 HASE
ok Teht 71 7dede] AR =Sy AA £ °f§ioﬂ 2% Q9le]
Z71IEA AR iR 2RAlell Bigt E2)A Esllol] 7]Q1dt 3T SAlEnl
ozt AA, I T A A F Rk 9% %Cﬂoﬂ - 71954
&3 A 7FsAel SRR ol#ldt BlAaTE BAke R ARlEE AR
+ &7t R H3iHs)

FT o= WY A5 FAEAECA)©] A7NEE Test caseT B3 3= BF
ARIA T2 A, AeiA) 5 FAERE de R SEgd 719l S5t
23 F eSS 9 71952 (Non-Physical Damage Business Interruption)5H.
2] COVID-19& QI3 %HEACM 1Lf‘f}°4 B@AEANA 340 EE
et el s dEAal 1%1% F A7AVSEANN NAFARRE 2
B A} S A 01% lifﬂxH Aot 71 Al 3t EuH Ao

1) Artemis, “COVID-19 insured loss reports rise 21% in last quarter, near $38bn”, 2021.4.7.
(https://www.artemis.bm/news/covid-19-pandemic-insurance-loss-reports/) ~ (accessed 25 Apr 2021)

2) 3R A} 3](The Association of British Insurers)™ °3=-H 3AFE2] 2020 COVID-19 ¥ ¥ 3]
= Agde zscrw-u("# 3598 E FAE o)F 80%3l 2097-= 7 FRIEs) BT
off, AR F2 Ccrrge] 297-=8.2%), ABRI 1.5497=6.0%), FAHIE 5 T 219
AR F ARE 2044}_,___(4 8%) 5= FAEITkY WEIITHABI, “COVID-19: Insurers expect to
pay up to £2.5 billion for UK insurance claims”, 2021.2.20., (https://www.abi.org.uk/news/news-
articles/2021/02/covid-19-estimated-claims/) (accessed 25 Apr 2021).

3) olF 718 Ui ZdFAIBnHER} FEsle] 2PgHESE) 719FAICBI,  Contingent
(Defendant) Business Interruption) 2= o]t} 2'71'5] Mdel AEEs 9i= 7149FX(Non-PD BI,
Non-Physical Damage Business Interruption)&kx g},
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1. COVID-19 A3}

AAH 2 AEHT S COVID-19¢] 2J3F diof= ZHy iAol wle}
olell Hl-&3p7] #1724 = AR AEH A=l F2 A9 84 Rl o
XL et o= EZIISH AR SRellx et Esis Al S
2 ARHA St 5] AHAAQ BT dix] ] BE AR, Al §
FAAE F ARl | 2 B R FaL sl

201950 F=ollxe] FHx Al E o] ole] 2020 1€30Yell AlAIEA
7197} COVID-192] A3} FFH Aol i3t 2153t =414 =5 A o
74 =2 A I AR g5s] AR o3 ARke EAlsk Slsl

A% ANE A AE] £ WA BAENE Bl ok B

%

| 3k AMIBAZ COVID-192] W5 7ol ulet 35127 5-4F 3=
| #3 F2 24 AR A3 Wg-olchd
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i
3
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2020.3.16 AR A=)57] A3 2z

22020.3.20 7}, bar, pub 52| FHAUSAh

(32020.3.21 RH7ARSIRAsEe] HEAL Al ulE RN 2] WE(The 21
March Regulation)

@2020.3.23 AR #lfell A3t A1 WE - The 21 March Regulations 4]

4) The FCA v Arch & others [2021] UKSC 1 paras 7-35. ©] 3l % 2020.7.4.2] 7335 F&533] o)
At 14 2570A12020.6.9)015] W82 2] Al iAoMA=
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W ARAe] 3FA W Sl 9 4 oldh We g X3
©2020.3.26 R} FHLSH AIgHS 13 (The 26 March Regulation)

ol A 22 wel F2 FAAAFTUER] RIS ddel FHHA
3L AzpHow oo, FTMIE F 7I1FA st EAsilet iR B
AR 7I1dFARREE 71 HEAR] Aol W 127 S22 EA] o
T A EshE 2SI 4= Akl 4 7194 SR Akl e
o] B, £ olole] v flellE B9, Aot sl A W, ¥
3718 AR S 2 ol SAIRE W SoE A7 TI9FAE Bkl #
ARE e ISR STE olE I71E COVID-19 el $ o] £
2 <lsl iR eldeele] A S IEAAE VdRA] S Hieew B
4 ATl A=t Sk 23 718 B et 22 dRbEel
ARl fdelell whe ARl 2] A=Al 2] felel disixe ok
A BA7FSA Etehdet 27 A BEAKY Al £ 4 SR, Ak
2 Zhpsleiehe 1 Akaze) A Akae} AIZke BAE 4 sleR), 2Rl |
°J°J ARel zA2A AgHE SRzt AL AREEA] Sl Higt

_

20201 5ol 3= S8 5H(Financial Conduct Authority)< COVID-19 XA}
3 A= 7l°d?r7<1£‘?§«l Aokt 23S sl B2 Al 7HksiA|
o3t 7|dFAI RS o] siMa 1 t‘d” Fe] A3t B FHa] 9
3 Yol Test case(THIZE FZ 2RI AE A7)518chy 3= F§31=4
X o]ua Test case® <13 <F 8500712 _wx“ Zlo] edgke ke Zlolm, o
E oF 29906590l 23 607le] BAb} 2t 70082l AEt
370,000718] B@A el HLEE HH7F @ Hloz Acke B3] 3= %

5) Test case’ts o] B9 BE Ped $AS ddsielt Smt ohlx RaAeiEs} BRAEe
A 8 71 Ak Reigh ) sk Foll Bia WA e E Hefslel Ae] BAold).
eh APRAel FdaR A Aokl BEES A A ohleh W) ole) e
o RERAES AFADE A3 98 TAS AT g e
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32 COVID-192 QIZt 2153t $17] A8kt 53

g A WA BFoRde] 7|dFAEsE BABRA A5 W] 3P
A3 Aeo] 8 FA-elet o] ARedA 7| FAIEsE covID-19 73 Bl %
= A57F 20208 347 29 felell dlste] ¥ FHRA A9 A
o W& Aolr} = F§F4=A2 Financial Market Test Schemeol| w2} 871 X
AN Arch, Argenta, EIO, Hiscox, MS Amlin, QBE, RSA, Zurich) 2} slejol)
HEAQ 715l A3 Zg3 DaAdFt Ak F8A4E sled Test Case &
& ARl G S AaEA BEAgRR] olols HEsisix
T R3AR} SAl|(Hospitality Insurance Group Action, Hiscox Action Group)®

AdArlel oz xIEC)

. W29 he

L 2 A3

1A #E 21709 RPotks sl 14N F2 AL oF
I} AL P 7IQFAEEE COVID-19 F383 A3 23]l w2 %
@ &35 B 5 A oA} Al digt Aeldlek 53] A
e 2aAgRp) e &alle} okl 2Rzt el QlegAr) A
oA 2 Eslae AREeT Qo] FA eRe] oddke] UEAIT) TRReisl
oh 1A e s o] &Re) A’ A eSS FAE RE QA
33ick

T o= S5 2 7R 9l8=#] o3 A6l Hsll Hiscox Action

6) The FCA v Arch & others {2020} EWHC 2448 (Comm) para 7; The FCA v Arch & others {2021}
UKSC 1, para 3.

@ elu] FHAPH o]l Whlsle] MEA x| Algdd=elel] A J3kE- w|X] COVID-19 &3
o] BB A el T AR @ PES Weole] AR UEE AR FH A1) A
<A 2 Sl H8HEA] S @ AHIEA F ERfeke] A48 flsled BRARIe A
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Group(dY5 57D vlEe] dAE A7Isldet 0 B3 KArch, Argenta,
Hiscox, MS Amlin, QBE, RSA)E 7“2401] 3t WHde] ARl gt Az og=
AR FAel wleh Al7IEl AR F8AF FAeE Qs ki
v (leapfrog) 821l we} saideihe ZVFar Znke digslelr A

EFSI
3= o] HEd F2 AHEL ol e} 7}

ORI iR 2 AR QA7 2218wl Alaed

Pz

o] WAL el mhE 7|45 EE "] A EA

QAIFA RIS Aot TS FAlBRE B2 &) A3
o W 7)4FA EalE Tue) AEA)

@719FAIEs ek A dw(E-2 A o] 549 UE "R
WAZE oA dh A AA7L A @E oo} sEA]e] EA

@FAkAAe) e o AN wlaEkowa S5 FAEee)
2 Apgels mEAe 0] &)

WAL 3 27k, & ool A8 T FAKE A3k Aol L Aigel T
W Alsle] R welRke 2 FRE] ¥, @ oR F4 A incidents 2 events)o]

A g Hes W) 2] Hlui/\]'ﬁ]ﬂ]”]' L= =A] o] B(FCA, “Claimant’s Application For A
Leap-Frog Certificate Pursuant to S.12 Administration of Justice Act 1969”7, 2020.9.28.)

Ort.

8) “We shall indemnify You in respect of interruption or interference with the Business during the
Indemnity Period following:
a. any
i. occurrence of a Notifiable Disease (as defined below) at the Premises or attributable to food or
drink supplied from the Premises;
ii. discovery of an organism at the Premises likely to result in the occurrence of a Notifiable
Disease;
iii. occurrence of a Notifiable Disease within a radius of 25 miles of the Premises;
(The RSA 3 policy wording, {20211 UKSC 1, para 50.)
9) “loss -+ resulting from -+ Prevention of access to the Premises due to the actions or advice of a

government or local authority due to an emergency which is likely to endanger life or property”
(Arch wording, {2021} UKSC 1. para 96.)
10) “Rate of Gross Profit and Standard Turnover may be adjusted to reflect any trends or circumstances
which
(i) affect The Business before or after the Prevention of access to The Premises due to the actions
or advice of a government -+ due to an emergency which is likely to endanger life {or}
(ii) would have affected The Business had the Prevention of access to The Premises due to the

actions or advice of a government *** due to an emergency which is likely to endanger life not
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A

3 APl BRIl AR ARgHo] FRARlel] miAl= o

@A 2 FA|kRe] Sl|MF AFIFd, Orient-expressAFZ] el o3t

e

el 3% FEAEAL) TS iy aEn BEnEe] Fe 7t
1=t Lord Hamblen & Lord Leggatt, Lord Reed™ &2)). Lord Briggsell It
wrle] WEA e A=A ord Hodge S2)D. ol 2+ AW 94

Hhgeleki

@A o

> RSA SURSA 3)ol EFHE ofe] W8-S Awofte] wRro= A
E3ldch ) s oft F3ke A1y Rt 9= AM(a notifiable disease)©] AR
fogRE] Hea A3t 29A WHees wide] Wl ule 71gFAI<Es)
a1 HYS Ak 2020 39 SURE Pl o8 Al R
oz A% COVID-1928E] A3t 7|dFAEslS PRl 7o, ¢

Zhavo] ofell A A3 A9 9ol 24 3 Aojeke MAs|of sl
o7 Fdslgleh i) sleME vIE Aoz R g9l 33t <A

Mol weh 141 o] et ksl ARe =d3lon) s 3] oud
Haire 1419 Ftahs ot o A sigdchy) Y R PR o

S oft X o

[T

occurred.” (Arch wording, Ibid. para 258.)

1) HAZ Al 7R SHellM 1418] F5he AR 24 &7 A7 dstek ®A] AR okd
BEAR] 7]l oJgt BA M lEE Zuke g COVID-19 FIAMSES o2 A 2 (as
a whole) SIX3FH Ald F-2 v i Al 7} glel= oY HRSE e AiE
<+ FHIH EAZ Y WA occurrence) B A8l whet Al oy A4 EXE 4 gle
797t deke 140 FEe AR AR =7 frdlell ke w7 Al 23 7195A
<slie WAl s Bl BAkE ook 8 FAsIsTh

12) The Supreme Court of the United Kingdom, Press Summary - The Financial Conduct Authority v Arch
Insurance (UK) and others {2021} UKSC 1, 2021.1.15. 3=

13) {2021} UKSC 1. para 54.

14) {2021} UKSC 1. para 64.
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F 7H T QARSI (1) COVID-199] f3dell mhE 7P ARk K
2l WA K occurrence) 0| Bk 16) A A occurrence)= 53EE A7kl 54
g AaellA, EAF w o= WEl= 7w AeHa, wehA COVID-199]
WAl AR BA Al AL E S glodt AW T A= A
a7} ofw, covID-192] HHEE W} AlR £ S gt @ AT =3
< WPddell A ZAEIEESE A3t Z9FAEs RN HEE ) S
o Al Akdako e v wlellA] AR Alarezk] 2R3 Hel
7} BEE A otk

RATEA 9 EeRho e waxe] weF AFAde] AR Ao F=
Z3lRe

o] AghE H-Irestriction imposed)doFit ALl 14HAANA o2l 9712
WA EHo| gl ¥a zzlow wAE 2ol sy

wHioh Y o]gd S AUAA J4F ez ¥y R & o
ol &J3t AA7E WHAQl ZAle] gulst Q13 T Y 32 WA Wl
AR w10 F5E ANFRE Ae] A el HERl 12 23
obH, F3bEl AlZhrestriction imposed)ell #THE > Tkal BQhTh) wRd>
NEAR XS] ol2fdt 7]Fel HgsleA] o= AdsA] opsisitl =

g dubsel A5, oS B dEEerh B vHA 24 5l A4 A

15) [2021} UKSC 1. para 61.

16) {20211 UKSC 1. paras 67-69, °= 2441, A 754§ o8] BaAke] 84 & sk

ol EAAL] TAE B = ol ook EAAL Ryl WS ke Qls) R3x|e]

A W5 Hgs] s o, XA Mz FAT = dddedAe, TR, Alsh

wledAl 2019, 152W9H).

{2021} UKSC 1. para 71, 14eAE= AR E-2 Azl ubgdielA 1719] Aleks gl

H AT 3 FRLlde] Foky Bokeh Al v o] Ade) vl Mgxde] et A

o= A f3F I We-E AR 3, Ao = RE 2suldoels WS A A= AL

7 vpge] Be Zule weleae] W s Ay R Al == sAsisdeh T g

folMd= o5 3187 5 A A AR o= BT AR oh3lsich

18) Mgz Avolste] xR gli= AREelAM Aok} AR oFte] E3khybrid)2Ft el =
== A5 A

19) {2021} UKSC 1. para 121.

17

~
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e vl AR 2715 7RIYA IEIYE HiscoxAR] oF2 B3 ozl
ALd7t AR8E-S(inability to use)oll 2J3F 7| FAIES b FHRIT 144 o
& AHARl ARSEFolofof slar, A AdAl ke AN 4 gl T3S
£ oulale A ohd Aoz wegch oyl ARSHEsE obd AREol
AgiE oo} sh= Aol Felslsdeh. et A AR Bee] 8719 side ¢
3lated T7lo] A ARRIAE ARESEA] Rk el HEEE A2 ohH, X3
Alekrle] He]gl AldAkdiscrete part of the premises)®] AR B 22 Ha|E
Abd8l$(discrete part of the business)®] AME- B5(ollS 59, Exx= <lgt
Aol diH Axedsl E7RClE wiEed g 7t 7ol = sidEtiar ¥k
oh20 e AR A S A restriction)E 278k oFdE HEA oRlell
FeIE o ols) it Afstckan

@A

Aujofe] st ] s} v AR, 4] AR FHARIAFeER
B Azl Aeiiel] sk whgAl el 7]Q18F COVID-199} elell df-33le] F3]
A G=e] FFRAZX] AHR Q8 7)GFAIESN7] st ZQ1R|] of o)
of 1A IR 22 S7F AAE BE COVID-19 el Wk ARl o
g S oNA ol FoiF oS ERISIITE M= 1419} Fe] ARz
27} 9d& w7k Y3 22 COvID-19 /P B AlEle 1 2X(Y el o
g AN T frEdt IR0 gt

BRAEE et 2ol FAH (1) E0] Al Sd]le] A== A%
o F oA Alre A A A siebEbue for) S ohsiols )=k
3 & 4 glopd, wHAQ] Alre HEHOE e o] F Ao gle] E 4 ¢l
oh22) sl AR 32 ol Aslzl A2l MY coviD-199] AN
ARIZE sisdelEl il bue for) BEAEAE] 719FAE N7 HAEA] ohslolE

,

20) [2021} UKSC 1. para 137.

21) [20211 UKSC 1. paras 146-157, dub o2 Agke] Raj= Ru gl Aol 214 ogks 3= 7
o|A|ak, HAF] 271 ohelal B Zlolok ZHdH faYe] ASlelA Ae] FA1A] Algtel ) %
HzA 2T I8 AR E ARSETl o]24] ofdt A= itk F Sl et
o W AAgA HAZFA F2 Algte] opbd 9w It HAEEXE AL 4 ok

22) {2021} UKSC 1. paras 177-185.

5;’
X,
o
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27k (2) AR He HellA g AR S FEH e R Tes)of 3}
3, AR 22X ghrMog U7 el oRlelA A3 X9A ubel B
the 9ol st A=A Ql COVID-19 ' AR Eelwk23)

A 2kl A HA e dial], A AR A E5e] Achs
S1%E bue for test 7} wulE AR A9r) SleE AwshEA E ARE
ofe] 712 d&e] Alat shte] AR 2AF 739 1% o= Aolekx 1 &
Utto g ZaiEl Aol dis) E- oz Fesi R delez A
g ook eodel wel & AReA BAlcEbt Z9FAIERE BARY
Aire AR 52 A 9P 2 coviD-19 HHEARZE KA 17

o] =re] W-gxA]e] A A e dSshe AeE TRl Bk
vshe Z7te] coviD-19 WAk A AlRRAE 2 8 elx F5
gt &35 712 Z<la separate and equally effective cause)2)©]7] wjFo]c}l F
WAl ®H3PRR] ¥l (weighing) A 3H2 Ald) Erbssia Bileldt Zlo=
ZEslar QISR ehslsiet20

AdaA ¥ E3tefat f=ste] didS i ofte] ZHdFRIEsE o]
s <lFAle] Aol AHEEE v BRI wE 2aTs BRI
I B3tk o7IME CcovID-199] fefeolehs U3 A NS ==R
o (FEER] op3lont ML ohyl) A} Esle] HEY 11dA] o
e S £ s L s L

pan

2

r&

@Ak

Zdehe F13FAEse] Ak 7)zs)l Flsle] AR AJAAS olale]
A Fo O AR A TRlsl] A0S Aol ol Buside] %
oA ohJsle e AN ATE APsR PSP e Aol =

23) {20211 UKSC 1. paras 198-200.
24) F Be] Ahre] FAlo Az whxsle] Sabllo] Alal 74|, oJER o R o] 3 AP
dtess @e 499 Yol diin $Ue A8 Skt A0 b i
o wE 7S 1 7] IEE AR 4le] @ S givke AMH R A5H AR olent
({2021} UKSC 1. para 182).
25) {2021} UKSC 1. para 211.
26) {2021} UKSC 1. paras 202-205.
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Aolet. ARl o3t otk Rl el AFEE FRE &2HE Fol
7] 18 Aoz sHHelMe ot Bkt TJein qkﬂr“ =] ofof
& Aok A HHAE T TR 2 T doloanE U A
5, £ AReIME covID-19 Hf-3e] Zahe EF8A] oIt

T
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©

F-H A H o] Kol

144
FH o] A=A
Hiedshr] $18k Aot
Aol wj=d, &3 24

g olole] v AHE W

rﬂi

Az &sle] e

A ZAokte] Aol W Ea2Ae F4gc) o)
OVID-192. 213t ARdmjZe] A 7153 7H4a3AE
B o3t ALE Fele: Ao SR 3
COVID-198} Z2iglo] Allel] o8k F= whn o)

3171 $13k Zlolofof Fhet.

it

Zz 7L
aN=

=%

miﬁ_n_,

rlo

04.1, rlo

®Orient-Express T128) of] gt 37t

SejE iz T' AR 20051 Pl el A 3He) e
Aol Tkeitel sfsfel whE ZlsiFAEsle] B Bl B BAE Aol
o o Bk E Als ARE Ee) FaekRe Tk Ak B
Aol Al e gz TTHMr George Leggatt EZh¥ 3F441€] Hamblen A}
L ngAe) F4E ek 2 59 A A4 Al €3 248 4
A ohIsiglm, reelalzal Al sel Sl ek ik d el
Brhsle] £Ael WAL Aolmz nEAY WAL WA Yk
FAg MelEsEl BB ol2id o] skl Sslel Qs )
2 A7 FAekle) B3 AReRe A2 T

19 SIS oL WA B A Ao el ohe

oz AP dds FElsldth 14X 2EJQlE- e AP E3]F
Al B ke B ARl ohAIRE Z19FAIE RS TR S 203
I 71GFAREE AR gesiAste] S illusory) o2 RFESIHAL B
ok} 29)

27) {2021} UKSC 1. para 264.
28) Orient-Express Hotels Ltd v Assicurazioni Generali SpA {2010} EWHC 1186(Comm).
29) {2020} EWHC 2448 (comm) para 281. S]2]A|Qlel] 2|3t F-Ee]d=A]¢] UL el whe} =]
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N. F2 A0l B BY 2 AT

1. okzte] 84

E APdeIA Eeldl BdefateiAe] JubiF- T7le] A © Z(objectively)
M Elefof Fhob= Zloloh Aok A Aok PR deHer I= Jks
gl AL 7 gl Aol ol=Rl Aokl ddelE o 4 3l
EAE Felsof 'P‘:}.”) okt sl HFEE Mol 7wl oW A
FAl(commercial common sense)*—T‘i"]i"ﬂ/\% A Qi sliAelA
S ddsllof = Zlolohsn vk Aol AAEQl Y 71 o Wi
Agsled Aloke: A2 AHosh= A7k A E]—E 7 o)) o]t 7]
wel QAR ekel WSS SNskA AR S e 9
A @ Aojels wmm ek, A A g Sasdes 2

0>4 g
_P«

£ B4 A R ZRle el Aop ohIBRE T T secione]
A== dubHA 23k general exclusions) S EFSFL 1, 3714 EA3E o)
HASHE 2 A9 2 A¥(epidemic and disease)= H7|SFAL T3 o] K

A&7t lefeks o3 Z19FAF Bl E Aeleke AwhE, ZIdFAlEs o] ofstdt
ARRIRAEIEEH sl AR Aol "‘401 7 & Zo|ER o] Aol ZIFATE B
A B 5 ke AR ZH o] @ ge] ek nak

30) {2021} UKSC 1. para 47.

31) Hart v Standard Marine Insurance (1889) 22 Q.B.D. 4992.

32) Arnold v Briton {2015} UKSC 36, {2015} AC 1619.

33) {2021} UKSC 1. para 95.

34) “Applicable to all sections other than section 5 - Employers’ Liability and section 6 - Public Liability
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A SPdaEARRR Adele] HRE MHE AlejEs Aeletar F4s1%
ok 1A F LS AR BYAshs JRot she] Sl ¥k A Tt
A} o8 A2 T Alkxsto] |2l AljKa reasonable person)ol] SJF o]s]E
W AL7E sk Aol Fleojof gl AR # ARIe] RIAEE F
FTAEENE dew AuEla Aok ek gk o AA Bk
T FE3] oslslaL sie B A APt ohw, A o7 HARY
boolafd oot dubRrelo . AR The] shie
Z19FAEs NS ) Hashe ARoRte] vgo] Aoz FlEvy A7t}
T A T4 7IEeR deFelA] ohstme wMHARRS 2= COVID-19
HR7} A LEA] eh g dddsioict

N
u
£
FF
i}:
o
ol
I

[e3

(3) AMHE & 22

BYAE WA} AR waAtl dhd b, 2EA, ARE 22
& nje) AR TEEe Adel] Acke A o Halepe 1
FAloke) 712A 54 3 spelch ojeidt B4l we RaA: RaA ek
2 ofhe 99 AL e ojdaleie AR dNe) AR Aee
o Rl Ak {EAs Acke] sl 92 waAol s A A
SAbe] AckEot ke FlEoR s ohn Had nEAeke ol
£ JjEoe ke Mgk ol AFelrs) Fsi

WAz}l AL Foirl At BAE TRlslolsls WRkR BAleld o

Contamination or Pollution Clause
a) The insurance by this Policy does not cover any loss or Damage due to contamination pollution
soot deposition impairment with dust chemical precipitation adulteration poisoning impurity
epidemic and disease or due to any limitation or prevention of the use of objects because of
hazards to health.”
35) {2021} UKSC 1. para 77.
36) “BEeRRE AledAle] el vzt s ofte] X3t FXE fsle] $AEL e
Ak, AR At AP 7123 B el S el dx A A9 ofs) e
< 71Ee= BT A9 osl A aEiste] A BUx ez sMsteiof Jiet fle} 22
& AR Foll = opt 23] ARH oz HelHoz NI T bzt sMe] elde] 9l
T T W oo o] maEkA] ot Zgelle IAeNA FElskAl siMstelol gk
2019. 1. 17. A3 201691277200 B2, o€ 2009. 5. 28. A3 200881633 B4, i<l
2018. 7. 24. A3 201751256828 A 5.
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0 A ) A R exclusion)= BEAP} DREE= 8elx] x]LHE] A 9)sle] Dro)
HEE Ak Aler Ak} IS o7k ek T A
ooy, BFH A A AMHexception)= Ak} 1FHAI7F B Qs E

r—{o

le

Lol BRI el B D) A oS Geler), ¥ AR
fets] o] A B 4 FEATUE AT A1
B Aolehe AL ARleld, RIS e TR oRelAe] iR
doRe] Ao 2 7)) e es] e 3
2 AHAA el el T7le] M zl oM sl de 2
Aol e ok W siAe] ®e} 415 el Sl ojnlz sAEs.
Az wgepe] AAe 7o ofu %—@aﬂsz A wA k) S4ol
A 79 4 ook Aol Feslely A7)

P

pz
L

—_

ES
=1

A}

it

2. QA
(1) Haie| Tt

2 AR Qaie] e Agelte] Mawis el A o) T
Rulge e S48 WM covD198] PRI wRAekel A1
FA4e0) wpe] R1ele] B % 9lv} sk oot

Awelrsh g el s Akdel 5 Alole] QlsAE Aqske o
TETA L ~oll w2 (following)', ~2] AZZA(as a resule ofy, ~Z 7]
3P=(arising from),~2] A3Kin consequence of) 5O TFEH| ZTIF ¢
o}38) W2 ¥S E37)F "Rk Q13 Z1AAEA AFe] EAll= ot s

37) oligt &l whEt 2] AW Al66zx Bolfu Al A el digt AR QIATAIE 273}
= A AR AHexception)oll T FLE= oz A FEc) (B—]"ﬂ‘j], ool A1), 762).

g1) i Alssz AlRe] SHZRE BHEe) olsl Dol sk ol 2SS Al
sk ek Mis gy Joy AR AP AR 9 SR ]
(unseaworthiness)3} T3}, 5 A39F Alsdel|A] AFL] A (privity) o] A= = B3F8ke] AF
B2 gsllell vl we] %7‘}“"“ 7|18k attributable to) £l B3R} WA o2 FA= 9ok
Susan Hodges W<=l| ™29 ‘(proximately) caused by’ <} * arlsmg from’% A ZAHAE- 2u]
3h= o2 olal|l= 1 ) (reasonably) attributable to'x AFFRIIIA S QF3|= 7l o= 3
AM=]o], Zelof] visl kA © A8k | Aot} consequences thereof £ ‘caused by HER=

- 374 -

38

=




COVID-19¢1l 71918t 71 FA1<E3] Aol #Ast o+ ™

o BAlole ST oFgh FRL] Q1o Slulo] o)t oo AR
o5l o ol A FAle ohlela Bt

W) s)3e] W97} slsiEieh Q) ek WYL Al e
o] ohebebd, Aublom AR sl EAh PR for
)0, RHAES 9 ngAepel Aot S4% Wel COvID-19
o] 2RI ggieleid Ak AedgRt £e) Byskert she o
F2 AN B ARIe] o] A AR WA Agle] WA, AL Be]
1olofeli & 4 ghg Aolek Teik ofeldt Buc for FIZES] B o
59 E3b Gl ol Aole] BPHow AR A9, A= Ak
bk 998 2% AT 4 adeke 2 B ohjel B4l A7} Be] Tl
so QalAE ORI g SRS A9 48 s 2 4 ke
Relekin A3 Bur for el o Uole] AYHe] shie] A%E Zeheka
o) W S Y Aelmkoz sl Y BeFEaAle] FA ek A
ol A8k Aol sk ohsiek

o

r.{

N

;

(2) S==He olnfaAle| B2|

lzbdA FAle] dRbHl dFe=a =Y AACNME ZU(proximate
cause)®] W27} AjEe] et ZRAGEE)S Bl JAEK)E BA] Hokcausa
proxima, non remota, spectatur) - el wel Lord Bacone ‘WEo] ¥gle] o
olE sk, dle] Aslel didh o U] oFFs Adkele A FIIEt

G2 oJujou} Zele] FelA FA wlofuR] o= A o' Erl(Susan Hodges, Cases and Materials
on Marine Insurance Law, London: Cavendish Publishing, 1999, pp.357-362).
39) {2021} UKSC 1, para 162.
40) 3T PAANA bur for rese = AP okl Z0) B 91T Qabe ol ofAte] <)
A=l o]2HE] Uullreasonable person)®] Z1EelM T AZe] Al oA sl
(reasonable foreseeability)e AR T TA o] ZA TP WA QA7) A3 Zloo) AMALAH
AFHAE 7kez geH oz o7drbsst Ml AL A== Heh7IAY] &3zt
Wi A=lojof giohs 7o) ofmEjaieiye] WFeldibdel o, TedmPy Uy, HedAk 2013,
87-919).
WHelo] ARIZE F ARFEE] Al LEALaIe] AR 22)9] 734, o= & ApFe] ks
Alarglelo g EAFH, AAZ Akae] AU 4= s the APFES] RS ARarlelA
Ashz AFE 7PEc) d2 Aol S EAE 4 glob, AAIR ALz ]le] ofd APFE
o] WhEE ARaze] YoM wiAIERA] ehsh= Ayt Fok
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Zold, mE WES A=l deleg wEsie Aoldh 2k #AIgE vl 9l
th42) o= 19061 RS AR WHAREHNAAIS E Al1ghis). wRt
olf3t BHHl el x= Bty TS Al o 2R E Ao 7t
+ Aoz I ZRIAEIFZARDAD), o o AgH dRer &
ZAA A E3Hell whel APz g2 A=

T2t 1918W19] Leyland APAo]F2= FHG2 Fapdo] BAH=E A4H
et el mEw Alsagels ofE] 7R &3e] le] EAF W 15 7}
A} S8k dominant) = & 3Kefficient) 3P} flelo] Zelo® 7HE 4~ g)
of T2 o|2RE] A Mkl AR or HEdt 7] dA|EwA &
F2] Z]lo] A7 AREteKH. &, o3} Hel &3 Aol o7 74A] AR
A o] AFEE A ] Ul I2ls B Ao Hi=A] Il
ZAE obd Aoz wlelsedxet o]F 33 IS AMEshs AbrEE Ant
Al ol A B LI8E A2l broad common sense view of the whole position)
o mhE W] AMIelY TR ARSeks ST A BES AR
29wt G 4 9lems WAow WaR Agvlge] S ofsighio

42) Thompson v Hopper(1856) 26 LJQB at 22, 23 (FWg/o)AE, TdFsAlnadd, , R3dedy,
1983, 160914 A<l
43) =Ry Zﬂiiz (i E3l|9) HALE)
(1) £ W9 el W] o 7o HPFANA oo} Hel Ak ol AE Ak
B3R T Wl Zelste] WAYsHE BE &3]l tH?S]-‘x](any loss proximately caused by
a peril insured against) HPe] ot T} AL3 ASE A9jsly, WA= ¥R
ZIste] WA e B &3l dsleds AYS 747‘] =tk
44) Leyland Shipping Co Ltd v Norwich Union Fire Insurance Society Ltd {1918} AC 350, HL ¥ AF
N FE Tkaria® o] AF2 7379 BPAke} AR A RS A Fololeh AR T3
9] elElMl 22 siAaRe] Sz RAEE ¥l A=l M 13l we A
91382 HAL |, Tkaria B2} Hopl=l7} oS vix| 2 2t aggela =4 bgi7]%el
W] oF A W S °‘°1 1 Aoz Favt f0E ek ﬁ%ﬂ%"] &4 ARt
< iz ksl hflelte 7FsAdel Alsiet T2 vl Bl B9l Ak Al
o] HFe} ZE3le] ghijellA] 7“1 A% A7 L SE el 28R e fﬂ“&%‘i’“"l A
ke 93l BRbslES WA *4tl’r°l Sl Bl 71’\“’] v, A= 71F 2 <
g SR Sgvt A=l H2F ol &F AEU AFE MR e Bl
BIFE AT BaAke o) AN “4"-‘1 “Liﬂ‘:} ZAEA A<Dl i% ARt
Aoz WA WAE 7|22 Qg £AkAAYI) S {3 2o Aksly BIALe] WAk
<+ At
45) Jonathan Gilman et al. Amould:Law of Marine Insurance and Average 19%ed., Sweet & Maxwell,
2018, para 22-04 (p.1040) 2] HUNME F= TAAZ ] Sl ARHIA el A of2fat
e IR ol ek 2017. 6. 19. AL 201651270407 ).
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A EFE 2 ool 553 28S 7 E3(combination) 2> HEH
(concurrent) =218 ANl gt FFE o]F of = T EolA thFeiFTh

@ 093] ZQI0| 2F A2k HAR TSI SHHE[X| Sh= Z48)

QE ‘Miss Jay Jay = AR e Z1)=le] 9dglar 1980y 7Y, 3=}
Zp2zt gpE3elr PdEE whi A F 2E AAe] &S i)
Aok AFE BT oAFle] RIPFS Aot B AR Q=) R}
g AR Qe EAkke] A £ A WA} obd Aubzizalel
Ues olE BT AFE AEskis s> AAle] 4ol olE
zolgt AAle] B3F eqle] % Zlsiginky Skt & A F sy
HEEE PR v shiis WA REARh oA Ak A
ot HAH o R HAER] oh 3t WHEA; WA I A e st
el 7 7] HEH ele] IAEL, shbe BAIkERZS] HeHel AL
(PP, 9& shte ARt A T He el oA o A-H(Eost A
Aol whe EAF} Al Bxe] BARRYe] qlokar Akt

jud

fr o

@ 0f2] 2215 St BAIR HAZEl0)| sHiEsk= 490

(@]
o Ao QT BaHe Es] ol A Sag Al Sl A

RLEREEA

46) BRIl w4 ofe] SIFEF o S13e] &l dise] M &b SHelA Z2AH A
of tgt AA7|E dukele] A o] ohd 4158t BB AKprudent insurer)®] Fholofol L 7t
ot dukebd, dwiele] 7 HEX Al g A=) A=r) AR opsiARL AlET
BPAe] 71E e A BEe Tk wale] 944 Foll dis] A Aete] Tl
= ol wWiFolch (AR, “siArR Ak Q12 ZHA] o] E(principle of causation)oll 8 # AL,
reksgEkelAl, A2 A2z, S EE], 200711, 313W) T2k 4AIS] AETE AbelolA
= AR A2 bE 4 slomeg waby 2o digh A5k ofds] g Wl Akl
of &3tz ofds] WX BN Hlelrle o2l Zloez Heloh

47) HZEH A(concurrent causes)> 2 Wlo] FPH 07 AFIhE on|R o] AAZ WA
ol T8jm=2 E3PH J9l(combination of causes)®|BRe EZA Edo| v] HAH3I(Jonathan
Gilman et al., op. sit., para 22-28(foot note 189)).

48) Lloyds (JJ) instrument Ltd v Northern Star Insurance Co Ltd, ‘Miss Jay Jay’ {1987} 1 Lloyd’s Rep
32 CA.

49) ibid, 3AA Q] FA o= T}t 2ol AHE YL “It now seems settled law, at least as far as
this court is concerned, that, if there are two concurrent and effective causes of a marine loss, and
one comes within the terms of the policy and the other does not, the insurers must pay.”

50) Wayne Tank Pump Co Ltd v Employers Liability Insurance Corporation Ltd {1973} QB 57, CA
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A% s AR ARl siele A 913 Bkl sl e
Aeke AAYE REA R} BHARIEL AlTg 9lgt Bk Aty i)
5 ol WAL AR oa) Bl S wE AFe) =

Zolt Aol whE el A3 wi R ellek ARt e] A= et
FZE|2E Ao 7ld8l =5 A 7-‘] o 7 A3} A7) wsle] A dn
7S s FUTA 150 st RYFes Al 13
A ATe °ﬂ‘:}. FAaLE F 7 AL dedE )
S0 ke 4 Tl Buich ke AR ) FYD A
A wAN eI T shis AAIE S8 7R IE ATAE A WAR

_4

-

zpdzle] A EALNF) o > Edllo] F53 2 713 F 2% )
Wt Aokt BAE w9l 9 WA zske Aoke] aubxdlel] $AlEeE

Hgare] B Qo AR

m4o| Zolg Holsh 2495)

T4 2011'd Cendor MOPUAR BZelXE fA1574019] ml=s) He o)A
ozt AU Hetn gt Wsted, A7Ize] dFE 5 wEl AFg]
Zl?ltﬂﬁl WAl sz B sl bel uAE 5 gl B ke

& FE R skRbsoelA] opd e} 2 oR 2Rge] Aslel] 23t
/‘} AZF BReIRtss) W2 d ARelA = Re] w53 Z]lo] slve

T AsA ohdsidlaL et s ARellA okt mRSldel =
i skt Zelelehs F7g& FlsbEA 23zl FAgTe sisietsd

51) Global Process Systems Inc and Another v Syarikat Takaful Malaysia Berhad (The Cendor MOPU)
[2009IEWHC 637(Comm), {2010} 1 Lloyd’s Rep 243(CA); {2011} 1 Lloyd’s Rep 562 (SC)

52) féfi]}iﬁ}iﬁiﬁ]ﬁ%leC(A)-l/usz) Adz ez A2 o A4

53) IR FERICCA) 212 AxR 7" Bzl ddshe A3 o9l BE &l
fsks) & AR 19195 WAjele

54) ool §AE] wie £ oAz F o) oAk Zls XS F=e w7} I|El e §)
AsldehaPdE], TR, , SRS wET 2017, 180%) It Amould AARES &
AR Qls] o]F o ARlellA f‘—% gol 29l d-3R7} AAo] & = QIA|RE Wayne Tank

Aoz SR ARG SUAEURL (o Aol 2elow UEE Aol Wi
o] A4 4 3l& Aoz BV QJrk(Jonathan Gilman et al., op. cit. para 22-33(p.1079)) sl
A= 352 7k 12 sl b SRselw w54el 2ale] ZAFsA o
dsled ARE F7l= Aoz M= s, F e ZRle] EA) 7Fsslal o] A5 HE A
Wil f9le WAsI T S EIohe oA ® AlEE Ak Clarke THAL, Sumption AP,
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(3) 2Z&: 22| gie| Bl

S2) WA TRl FS WSl g Lahie] erlew sl
W, AR, ST S lsislsl izl QSR sk 3l

ths QlslAelEs} lsled Sty BAR WelselA| L ol AR
Sl m=ml A ARelxe] e ARt A 8 BolEA o}

yek dubEel A RAS el JEH Al EAE XE 4
ek olERt AP o7 o) ddleelx A8E o SeE, o2 &8
u o] Wle] Al AdRlFRHAlRRS ekl SRl Hl=e] $iehse

1A A A Sl A o] EAlRERE ohdel e
A= 7] AN, B2 SR AAE sk o9 W=
Fahaiche Zaoly de] 455 ek 2 yele Ay ok s
o) Ay Aske Aslels whel Slebd Aslsh Altels] qlstaiAle] ojulo]
Bsled 7149 ATBAL A ALHEA AHAL ohe} AFEAy
A iAoz, 1 QSR WEEA] oJshA Al o wHuls] QjEsle]
of 51 Ae ofd Aoz BAsIy T dIEe FAPoR b S}
2} SR AA ks ARATRAL opd &7 ZHle] ZAE Ay
QJ}59)

o AR ujsh o] odTAe QzabAl) Wlel o] Az w3} =1
X 7P 77k shte] d”lell o} BadAle] Adde shshs 34 <9I

55) W7, MIHERE, 2Aw wledAl 2017, 160HEAFE<IE), 310HEHA3).

56) J8|m= wigake] <sjulAle AelagtAle] e 2 EsliakEs, Rk, A=A S 2
274 &3 BHE AR Aol dFoldeie, ] =7 314-315%).

57) 7394y “siAkR el sloixe] mpaAlel digt A7, raEeiEE|A], A37E Al e
8}3], 2015, 386,

58) A 2002. 10. 11. A3 200254564 T2, HHA 2000. 3. 28. A 99vh67147 HA,

59) “o3= SIAFEY Alssz Algdell el <37t FEH P F(proximate cause) 2E F=A] o
7t BERe] A $55 AASHE 7|Fo| =i vl o71A Zlolgk - &ale) g AIRHA
o7 ZAH3= Y(proximate in timeys B3R o] ohe} £=sle] Aol 9loir 7 &apEel
A (proximate in efficiency)s Hakal & Zlolek (A 2005.11.25. AL 20025159528,59535
W7 71EFe= 9130 £ SAIR6 vlal vkl F3RHQ] AAew M &) i
A 2 s g o FRLIEeIR] WARSRIAE e el Feslee AR olvt
(TED/ZAY, AR Z919] J)Zell A8t A7, TS EFAT, A1, FFEEERI)
3], 1995, 405-406%).
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& Bz dgege Zehd 2 WAL AT B5 &8 A %
el elol DT AL bue for esc®] o] HAshA] ohfaln, el
A A% A2l W coviD-19 A} shdele BaEich 2L 719
FAsle] B5 BAE M o) ) 3 e A 4 ok Bl
Ak TRt BRb ES wE 2919 shir) ok WA sl
Wayne Taok Pump A1o2 =15 WAgId 41 44 Aelo] we} Rl

mAe] AE £ glE Zlelth

3. Sadee] F1AFA TR A} At
(1) stz

Sehjelel el AR PEL AARGE ) Eow Fas
et ARl AR f(Property All Risks cover)2 T RHARE] AR
gl e GRIEH), B = Al 5 ds Baages 4
s ohiat 19 71lsle] St BT Aael AEEE BAe o)
o} AFE 714 2 A7) 218 (Machinery Breakdown cover - 7]AIHQl A
A71-9l Ak, ) Fe), e o ol kel Ad a2t
RSP A4l LUb AR (General liability cover)< AlAA}S] W Al B
ol whE s SN DA AZE oY " AF ol wE HENE B
S FH3 AR 7| FA 5 Business Interruption cover)2A] 7|41 1
FEAAREERSIEEY) 22 2R ECANEER)S Alale el EX)Ert
AR A 2HIEle] 57 9 AeE]l ks 2Ea Ak o) SdEt
2] AR o2 7|7l MG A e = Vs E A
sl W oo S BAR TeEe 7|dfAEse] vAy 23 @
13 52 2370] HRSgeR gt Al 9 B 4 @ el whE

e 2 AR © APl miEd A B F0]Y(Gross Profir)th A
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e

60) = s H AR 20209 % TR RHFES] URIES A1 FEQ] AR RILES] v)
Zo] 7292 R0l AT 7| FAIES FRIE-S of g90] AL n|F& xRk gk

61) 71dFAR 3] B IIFYL 0] (Gross ProfiyS 71502 3k, Fo|o-& 7] &} 7]
A wle) A dellr] A2 TA ) WEREe FANE xtsiA ARSI
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Aeletarl & 4 Qlek 919}k Fre] Al H71A] B3 714l 7R REHR
AR BEA ] BfAplel] Hig Bl Ak gl Ao WS A
AR ol m2E IR A ZdFAENE FRieh AR F
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AR 24k o 7o A7, A H 8 ks d SEHE I
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wAshE FUbRReln o7|ME "RE|ATE FEARe] AEESE ekl
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a7E e 719FAEs Soll disiMe AR e oloh 22 A
Alo] 9J= 7]14FAI(Non-Physical Damage Business Interruption)<=Alel] T3l 71¢]
o] gx W FAZ} AHE T goker 2 BRI Allianz®] dHFEARE
of wam 202140l =T =2 7148 F83 AN BT TR
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62) S-8ol3AS, “71%de] BgRel Wt A7, rdTRIM,, HEATY, 2020, 36-139H Fx

63) Allianz Global Corporate & Specialty, “ALLIANZ RISK BAROMETER - identifying the major
business risk for 2021”7, 2021.1. (https://www.agcs.allianz.com/news-and-insights/reports/allianz-risk
-barometer.html) (accessed 25 Apr 2021).
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WA ZHd §3le] B2 AR o) dhel BRARIIAE 43l
o] e Ajely 2ohen 350 ZelzeAle covID-19%. 3 9713
Be Sl Fub)d 2A2 wailse] gedd 4o A f 719F
Ao AT 5 m Sz ol B 71e] A7), Qasle] m
el WA eIE AR e e B BATE 75 STen
olet ol= mgAe] AlEH A SRelA] SelellE AR vh} oy

a7k

V.2 &

20196 I o|F IM7IA = H3] W9IE WAL UE COVID-199] f3lE
A S13k A AR D= A ARl TG A9 5 W 22t
AEE L qlet elell wel 53] FAAERIES] AR ddFEel wE odske]
Foar & 4 Qlek 2T 3= I od=aa3e] AR Sl WA

64) 39 F2 3'7F*~ COVID-19 #ilell wie} 71993} 7H 84 352 S8 A=54 W*Z]%er
A ARBRAA] et 8] A A Bl u)dld] e g, Tl gt ’\-%ﬂ I 52 A
A4 FHTAE Atk =7 AR S A Sl vt AR A F f3e
Aol ‘ilzl“} 2 v E3E ARl Sk AR AN @S S % J3-lel
digt 31 ARSI, =] _-fr—‘Jrl9 o AR A3

AAF, TNABO Focus, A163E, F3JlAFAR], 2020.4.). 3= sjHdel] <Js) ol#4]
3] Al & 9A sl wghrEel Byl mﬂl% W okbe] el sl
54 COVID-199] 71813 7| FACHE 37k wARE 4 9l S AN Sloz Bl
S oleh. Vel maAle] Aoz e o ZlAFEelsh 2o Aze e 5
e ol AL Mslel mE Sl4de] Az elaTel dsRiche Suls Qe ke

65) ZO|ZF RestartBlal BElE B2 &Ale] gl 7IH9FAIRE AES AT FaAEdEe
7Y 7Fs3 B gel RARIEE Al TSR Akt EE8F Recover ReBR= AR 3 4G
BEAFO R COVID-19F E33E A7 |7kl 23] E=13 A 719FAHREES ARl A
olaldet. Ao 2 A| A Black Swan Re®hs Z2 7312 Ao} Al oz Fod=l= H|
Hrgze I3} fAR e AgH, S A, dzZel 20 5 dAsiERE dRdAE
B F3h= Zlo|vKLloyd’s, Supporting global recovery and resilience for customers and economies
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{Abstract)

A Study on Business Interruption Coverage Issues

caused by COVID-19
- focused on UK Supreme Court Case (FCA v Arch
Insurance etc. [2021] UKSC 1) -

Kwon, Oh ]ung*

COVID-19 has resulted in a global crisis on a public health and
hygiene. Governments has responded and working together with local
communities to tackle the health crisis by means of requesting social
distancing or even regional lockdown with vaccination. As a result,
businesses, especially small and medium enterprises such as retailers
or restaurants, have been suffered by the loss of revenue or business
interruption. Recently, UK Supreme Court held that, under the test
case brought by the UK regulator representing policy holders, UK
insurers should make claim payment on ‘Non-physical damage
business interruption” coverage caused by the COVID-19 and the
following government actions. Supreme court agreed that each of the
individual case of illness resulting from COVID-19 was a separate
and equally effective cause of the government restriction. Therefore, it
is sufficient to prove that the interruption to the insured’s business
was a result of government action taken in response of cases of
disease which included at lease one case of COVID-19 whithin the
geographical area covered by the disease clause. Insurers claimed that
it cannot be said that ‘but for’ a case of COVID-19 at the premises, or
within the specified radius, the insured’s loss would have occurred.
Court held that ‘but for test’ is not appropriate in this case. The “but
for test’ ignores cases in which multiple events combine to produce a
particular result but none of the individual event was either necessary
or sufficient to bring about the result by itself. This case is regarded

* Marine underwriter, Samsung Fire & Marine Insurance Co., Ltd. | PhD Candidate (ABD) in

commercial law, Korea University.
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that the case agreed concurrent or multiple proximate causes. It is
also regarded that this case brought some clarity but broadened
coverage provided under current business interruption policies.

The global insurance industry is playing a role in recovering the
global crisis by paying claims and should make contribution to the
resilience of economy by offering affordable terms and conditions on
business interruption caused by non-physical damage such as failure
of supply chain or pandemic disease.

Key Words : COVID-19, Business Interruption, Non-Physical Damage
Business Interruption, Disease Clause, Trends Clause,
Prevention of Access & Hybrid Clause, Causation,
Concurrent Causation, Construction of policy, The But
-for test
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