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{Abstract)

A legal analysis on standard of judgment of
recognition of insurance product for contract of
service supply

Park, Se Min"

Considering the fact that concept of insurances are not clearly
defined in the Insurance Business Law and the Insurance Section of
the Commercial Law, it is critical to fully understand the meaning of
insurance products. The Insurance Business Law stipulates that a
permission from the Financial Services Commission is required for
each business category in order to operate an insurance business and
its violation is subject to criminal penalties. Therefore it is important
to have the theoretical analysis of the definition of insurance
products. In the judicial precedents, the criterion for insurance
products is ‘the substantial consideration of the true nature or
economic properties of a business regardless of its name or legal
composition’. It means that it is necessary to investigate whether the
business is capable of transfer of risks or distribution of risks, and if
it does, whether it is necessary to have the supervision and regulation
under public law, such as the permission from the competent
department, in order to ensure they function properly. It is not
reasonable to newly come up with a criterion of ‘main purpose’,
which is not stipulated in the Insurance Business Law. Even if a
business is to supply a service itself rather than a product which
guarantees a financial loss, if such service has both roles of transfer of
risks and of distribution of risks and it is found to be necessary to
have the supervision and regulation under public law, the
corresponding service supply agreement should be considered an
insurance product. Therefore, it is reasonable to interpret a service

* Korea University Law School.
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supply agreement as an insurance if the corresponding service, which
is legally bound, allows both transfer of risks and distribution of risks
and this service is provided independently, not incidental to the other
services, and it is necessary to apply the Insurance Business Law for
the proper functioning of the transfer of risks and distribution of
risks.

Key Words : insurance product, transfer of risk, distribution of risk,
principle of large number, other benefits, principal purpose,
insurance business law, supply of service, discretionary
power, money’s worth, extended warranty service,
indemnification of loss
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