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ZI(Testing for the Presence of Moral Hazard in the Automobile Insurance Market

using the Mixed Proportional Hazard Model)7} R 11=|ie}22) |70, RABHSE

22) o]&-% “Testing for the Presence of Moral Hazard in the Automobile Insurance Market using the
Mixed Proportional Hazard Model”, "W&g-§A7, A19H #A23, ¥A7Y, 2008, 1554, =
A dolo] B BT OB stels 5 E 1421550 B
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slele] AE ATRE EdolME HFo] glorE FooRE it

e A ek Aol dFA e E-iEl AAe st 1 A
A7t 71 e =g delldel] okE < HRle] 212 Sorgfalespflicht)
FollA] By ER oRE Elesg AR et E Aol AAlEH HSel
e Al 7l sy $18AE Axdd ulel g B 23] ot
E N ARe ATt ofdE Ws sl glow 2 ZAmE-2 S|x}e
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A9 Frkeh wEar Steiato . AAshs Ad ¥ 2yl 23 I
3 e TR uh gl 5 5 A mEakeld $Ae)

oo gl 3l gicho] AlaL FAle] A wE L Y9larel SJsirRL o

SFolrjof shr, APl A oI5t Esjo] B AR sfeAE 1 24

7} ohdEiar dAEA WA $hek20

=3k w507 2 1970~1998K AFSE o83 S B3l AFeAR -2
B FIAA 0] £9]o] WHALY APFES FRl3H STHIA 4 v A

23) Kim, Eun-Kyung, Die Rechtsstellung des Geschadigten in der Kraftfahrzeug-Haftpflichtversicherung
im deutschen und koreanischen Recht, 1999, Mannheim Universitat, Germany, S. 39 ff; Michael
Terbille, Miinchener AnwaltsHandbuch, Versicherungsrecht, 2004, C.H.Beck, § 1, Rn. 10 ff; &3F
o] FAZ Alugle] S4ab B HUe] ol % shial SlPAlelEe] QP E AT
4> QJoKErwin Deutsch, Allgemeines Haftungsrecht, 1996, Carl Heymanns Verl. Rn. 9~12).

24) BGH, Urteil vom 27. Juni 1972 - VI ZR 62/71; BGH, Urteil vom 16. Dezember 1975 - VI
ZR 122/74; BGH, Urteil vom 28. Januar 1986 - VI ZR 151/84.

25) BGH, Urteil vom 13. Dezember 1983 - VI ZR 222/82.

26) BGHZ 59, 172; BGH VersR 1976, 440; BGH VersR 1986, 439; BGHZ 89, 263.
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Aeiie) AEAE, 53] 017 AYng Awsh Abmws) A 2%
J5ke H1A A slov), olF AlmE el FE Urow Bs
AR 2ok 384 sl olEden AVIREe) =4 solg ss
She Sto] @ 4 glovt, Al AEARTS] B $7HAR) ) ER
A W8] 5 B 2l o) WS, AZlRERe) FHeo—s0%t 9
o =7leh $AAF AR e Abwe] W2 0A A S1gE Teis,
$AAE AR AR EAE slete] olls] som U5k U B A
72 UE fbT AT 420 g AlRelea nals, web Arje
Ame] =948 = slo] WAL 13 BApoleln wi e g A
ol ga oslel RAR S7e) YIS, AvAkae] g AT o), 4
F ARPE ATA o A SHelekn Bk el 24 44 elslekn
2o}, of Half3le] ATele YATE Sl AP )R selbscbereiligung,
Sebscbehalo & RARE e Eoje] & Lol Al Sl g
ST o st 1 F 715s AREFHIE 2Lk
ez AR ezl AR Al Q) A el A ok
AN Ao £ solE RACs AR 4 ot A% ohle:

o2

3. AZ1AFEIAN R MY A7) FEae] 42

ARG 2 ) AQRY, AR nEs 2 ABRY @ A

27) Alma Cohen & Rajeev Dehejia, The Effect of Automobile Insurance and Accident Liability Laws on
Traffic Fatalities, Journal of Law and Economics, Vol. 47, No. 2 (August 2004), pp. 357 - 393.

28) David Rowell, Son Nghiem, Luke B. Connelly, “Empirical tests for ex post moral hazard in a
market for automobile insurance,” Amnals of Actuarial Sciencel6(2) (July 2022), pp. 243 - 260.
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&5 QRugon TEEL, oExont ohew} Po| )

B

29) o9l 2015. 1. 22. A3 20145H6211 AQ3H)A B4

30) 27, AAN, 3349; Z27), AAM, 11089, vAR]L AAIA, ssew; Az AA B3, 242
o ARz AA A7, 11419 3R, AAA, 5079,

31) AE7], A, 11089, WAl AHAIA, 5589, A= Al 23, 2304
2], 11399; 1A, A, 5079

32) ALz Al A7Ee], 11419,
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=Y BN E, A |EHES YER 3 (Unterversicherung) @t 783}, &
&<} 43 %124"“9‘ IBPA} HFor A F= /HEAA AR B o
sl F|RFA} AEREA] Rl s Rt RS
of 2] °‘7<]°ﬂ"1 ‘”*3?5]-— AR v|RA s el ohe A1) &so]A]
ok AR RGO HRER] k2 e HelA FUsHl, AlzAlel
gk Sl Te] dade] ok

n '|°*'

Cf 2SXCHe SH0M Bi2kE AP |FE=
1) Rlokddo| S BiZ

wyeln Wk ol wilew Ausle wyst Ausd g ol o}
ok ol AnsA e el oRME Aok S vhuasleh AR,
S Q1 elslsh Tezs) <o) ojneal o Tele 4
1) B AL (nicht gedeckter Schaden)2} P|Z ¥ <£=3l(nicht befriedigter Schaden, not
to the detriment of the insured)S F-E3}edol ghc} w]|R AL (niche gedeckter
Schaden)™= R EAF} TR (Deckungsumfang)ell oZ5E] Z=A] o= &
zA, Haxte] g7 WAskA] o oddel &3 o= =R 9] 913,
R WA, R 23 F ouEE FE o= FAEM, Bxk A9l
Aol AA7} =R =) ol Mbsled m|H WL (nicht befriedigter Schaden)=
PHH oz FHHe &abe EFfo, XAkl g gAKoR gesA
kol AREsh= HEE onidh TER B Al FHUt Slejof Hzjolde]

33) Bruck/Moller, VVG, 9.Aufl. Band 3, 2010, De Gruyter, § 86 Rn. 112 ff.
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WA Alolo)h A7) (Selbstbehaly), HEAAI] LR A|F o] F e £3,
A F AdeAEs] ol ol R 5 wEpaet AL A
(Quotenvorrecht)®] A8 thAte] R AL (nicht gedeckter Schaden)”} op e}, v}

2 o]3t v B3l (nicht befriedigter Schaden)-= &3] 3}l ks & =

O-.

A R 3l (Deckungsliicke) A B3 (Befriedigungslicke) = 328902
MR, A BaAe] FeA s g odelelw, FAL FyelT

T EABR} d44 AHE7E h8FRA] ¢k Aelelth Quotenvorrecht= FAFE
AR 2 3= A =olet30 Alzxjel] Wk B ARSIt | Rggate] &7} AlzAke]
g2 WA 7 BREAPL RFS AFehH, 1 AF3 2yFe] el
Al A = IEFRPE AR Hgle] TAE HEE HEY 2]
H53he Al=E onlslay oZd IR PAle] B FxEo| A3zt Bl
Sz EAE AS 23z} IR EAA BEIS AFsPH R3ExRE IR R}
7b Azl diste] 7EAE B lel 713 S-S diglshe e
g3 AREPI FRIste] B3e] el izt B9l de, ARl
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vl Fe), T=lar A Ales2x D9 FHAE 1z SR Re] dlE R
312 o= W9l WellMut A7t S8 AsiRiAA, IB PR, &)

N

34) HA AupHde o235} 7ro] AAIZIEL  Der Versicherungsnehmer ist hinsichelich seines nicht
befriedigten Schadens vor dem Versicherer zu befriedigen (Quotenvorrecht).” (BGHZ 13, 28, 33);
.Das Quotenvorrecht sichert dem Versicherungsnehmer den Ausgleich seines nicht gedeckten
Restschadens vor dem Riickgriff des Versicherers.*

(BGHZ 155, 342, 347).

35) Prolss/Martin, VVG, 31. Aufl. 2021, CH.Beck, § 86 Rn. 54 - 60; Langheid/Wandt, Miinchener
Kommentar zum VVG, 2. Aufl. 2017, C.H.Beck, § 86 Rn. 108; Looschelders/Pohlmann, VVG, 3.
Aufl. 2022, Heymanns, § 86 Rn. 82 ff.

36) elell Hislel F7PHQl ARlE BlEe AP IFRES AR, dRR3e] 2R FET
o] sfjdslal REA AL FE W o delMmt EAlE el de AR BIA s
2 A=

37) 224, AAA, 3739, 21%7), AAA, 11179, 2R AAA, 6199, FEx, A B, 268
o, A E AA AR, 11549, 31, ZAA, 5629,
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38) 712A, AN, 381-382%; 71E7), AFIA, 11199; ¥R, AAIA, 668H; Az AA BE,
283-2847H; Az A APHZFR), 1165-11679; 371A), AHAIA, 589w,

39) o)A, “AFeARY A | A WAL HEE 53 A= ARE A7, WEdT, A
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11199, AEGx A B, 2841, Az A APE7, 11669, 371A, A, 5894,

40) WY 2013. 9. 12. AT 2012vR27643 A
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42) A 2009. 4. 9. A3 200827721 T
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Vollkaskoversicherung)s02] &-9-41H(Quotenvorrecht) 2% Fd3lc) 94
Holeh g2 A Afarella sl g 7o) SAdREel wet £ 7
3 B AAE DAL DA R 2] gl e
&l HQuote & AR B 4= Sl WA ASIE Hisy 2] W)
W SNNE Ra) FSh B neAb) R B ule e b
Se] WAk Hh ol Lo LS WA Bedelod Aokilol
S0 ASATRE Aol YIRS DA 9l S AR )
ol ol 7t wiA, ol £& slpshe] AIE v Alelth & R
At s el EAsEe Al STl HAlEe] wet
2o G nYAPE £ AR} ol A A A 5 A7

=
78 ol A Aol JRPAL ofF] AREA] ok ElE HETe

49) 591 ngAeR] AlsczoFITA ofhe 92 Ay Aes2ze] neAIsh $AIR Yol

VVG § 86(Ubergang von Ersatzanspriichen)

(1) Steht dem Versicherungsnehmer ein Ersatzanspruch gegen einen Dritten zu, so geht dieser
Anspruch auf den Versicherer tber, soweit der Versicherer dem Versicherungsnehmer den
Schaden ersetzt.

(2) Der Ubergang kann nicht zum Nachteil des Versicherungsnehmers geltend gemacht werden.

(3) Hat der Versicherungsnehmer den Ersatzanspruch gegen den Dritten vorsitzlich oder grob
fahrlissigvereitelt oder gemindert, so ist der Versicherer von der Verpflichtung zur Leistung
insoweit frei, als er infolgedessen keinen Ersatz von dem Dritten erlangen kann.

91 3AA PP AseZNFATAY o)A

@ 2 A EANA ARl St s Tl SlE 7 EAAP) BEARelA &35
BAAEE WS el I A7ES RERPIA ojA=e: Axe] =4 = di$l9] AR AR
A 2A)

@ ol A7 o] RYARA A Eoldo] HEF F4E & gt M| =7 = H9
2] IAGREAL] o] A& S

® RIAgAP) 210 = FIAR ARl w3t Sl TEE A s AR
A4, BEAE I2 Qlale] ABRERE wiAlE b 4 9 € Wl RAF AFF-
£ W3l AR =7 = 28A%AL 59 W RALF |- AT A2, 20009 F
o BFAPAVVG), 2008, AIAZTAD.

Edol| A 2] AP R R §(Kfz-Vollkaskoversicherung)= -$2]U2le] 7-$- Ap7|xlekes] B el o 24

BdPte] = Aol A7 AEESE Y "R e Uikl 2kl AR AE<E

a9 dEake RSP o] AU IM F(Kfz-Teilkaskoversicherung) ]2k ket

Bruck/Moller, a.a.0., § 86 Rn. 112 ff; Ruffer/Halbach/Schimikowski, Versicherungsvertragsgesetz,

Handkommentar, 2008, Nomos, § 86 Rn. 23 ff.; Halm/Engelbrecht/Krahe, Handbuch des Fachanwalts

Versicherungsrecht, 2015, Luchterhand, Kap. 1 Rn. 952; Looschelders/Pohlmann, VVG Kommentar,

2009, Heymanns, § 86 Ra. 34; Bohme/Biela, Kraftverkehrs-Haftpflicht-Schiden, Handbuch fiir die

Praxis, 25. Aufl. 2013, C.F. Miiller, § 6 Rn. 151.
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53) A 2015, 1. 22. A7 2014TH6211 ALER)A) o4,
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54) PEICL Article 9:101 - Subrogation
(1) Where the insurer has indemnified the insured, the insurer is subrogated to the rights of the
insured against a third party only to the extent of the indemnity paid.
(2) The insurer may not exercise its rights of subrogation to the detriment of the insured.
55) DCFR Book IV, Part E (Insurance)
Article IV.E. -5:101 (Subrogation)
An insurer who has paid insurance money is subrogated to the rights of the policyholder against a

third party only up to the amount paid, and only insofar as the policyholder has been indemnified.
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57) ZeA, AAA, 381-3827; AE7) AAIAM, 11199, wAR, AKX, 6687, A=z A B3,
2834, Az A A7 11659, 3V1A, AAIA, 589
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58) BGH, Urteil vom 21.01.1954 - II ZR 161/53, BGHZ 13, 28 (33); bestitigt u.a. durch BGH,
Urteil vom 16.07.2003 - IV ZR 308/02, BGHZ 155, 342 (347). - Zur Einordnung des Selbstbehalts
als nicht befriedigter Schaden vgl. BGH, Urteil vom 25.06.1958 - IV ZR 202/57, VersR 1958, 573;
ferner BGH, Urteil vom 13.12.2006 - IV ZR 120/05, VersR 2007, 200. - Zur Kongruenzanforderung
BGH, Urteil vom 07.05.1996 - VI ZR 138/95, BGHZ 132, 373.
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59) Hentschel/Kénig/Dauer, Straenverkehrsrecht, 47. Aufl. 2023, C.H.Beck, § 115 VVG Rn. 53;
Geigel, Der Haftpflichtprozess, 28. Aufl. 2020, C.H.Beck, Kap. 30 Rn. 126; Himmelreich/Halm,
Handbuch des Fachanwalts Verkehrsrecht, 6. Aufl. 2021, Luchterhand, Kap. 7 Ra. 235.

60) Prolss/Martin, a.a.0., 31. Aufl. § 86 Rn. 55 - 59; Langheid/Wandt, a.a.0., 2. Aufl. CH.Beck, § 86
Rn. 110; Looschelders/Pohlmann, a.a.0., 3. Aufl. § 86 Rn. 86.

61) BGH, Urteil vom 27. Juni 1972 - VI ZR 62/71; BGH, Urteil vom 16. Dezember 1975 - VI
ZR 122/74; BGH, Urteil vom 28. Januar 1986 - VI ZR 151/84.

62) Wandt, Versicherungsrecht, 6. Aufl. 2023, Vahlen, § 4 Rn. 31 - 33; Farny, Versicherungsbetriebslehre,
5. Aufl. 2011, VW, S. 437 ff.; Himmelreich/Halm, a.a.O., Kap.7 Rn. 220;
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{Abstract)

A Study on the Deductible and the Scope of Insurer’s
Subrogation in Automobile Own-Damage Insurance:

Focusing on the Supreme Court Decision of
January 29, 2026 (Case No. 2022t}287284)

Kim, Eun Kyung - Kim, Jeong Min™

This study examines the legal nature and allocation of the
deductible in automobile own-damage insurance, with particular focus
on the insurer’s right of subrogation under Article 682 of the Korean
Commercial Act. In cases where a traffic accident occurs due to the
concurrent negligence of the insured and a third party, disputes
frequently arise as to whether the portion of loss corresponding to the
insured’s deductible constitutes “loss not indemnified by the insurance
proceeds” within the meaning of Article 682(1), and whether the
insured may directly claim that amount from the tortfeasor or the
tortfeasor’s liability insurer.

Two competing views have been advanced. One characterizes the
deductible as a contractual allocation of risk to be borne by the
insured, thereby denying any independent claim against the third
party with respect to that amount. The other regards the deductible
as part of the actual loss caused by the accident that remains
uncompensated by insurance and therefore recoverable from the
responsible third party. Recent Supreme Court precedent has clarified
this issue by recognizing the deductible as non-indemnified loss and
affirming that, to that extent, the insured’s claim takes priority over
the insurer’s right of subrogation. The prior divergence in opinion can
be traced to differing understandings of the legal nature of automobile
own-damage insurance, the functional role of the deductible, and the

* Hankuk University of Foreign Studies, Law School, Prof. Dr. iur.
** Attorney at law, Hankuk University of Foreign Studies.
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doctrinal foundation of subrogation in indemnity insurance.

Automobile own-damage insurance is voluntary coverage structured
to allow the policyholder to determine both the premium level and
the amount of the deductible. The deductible represents a fixed sum
borne by the insured in the event of loss and simultaneously operates
as a limitation on the insurer’s indemnity obligation. It performs
multiple functions, including risk allocation, premium adjustment,
discouragement of minor claims, and reduction of transaction costs.
Although the mitigation of moral hazard cannot be entirely excluded,
it is difficult to regard that objective as the primary rationale of the
deductible. Accordingly, the deductible has a dual character: it serves
as a contractua I mechanism delimiting the insurer’s liability while
also constituting that portion of the total loss not indemnified by
insurance.

The Supreme Court has further held that even where the insurer,
under an advance settlement method, pays the insured the indemnity
net of the deductible, the insured retains the right to seek damages
from the third party in an amount corresponding to the third party’s
proportion of fault with respect to the deductible. This reasoning
reflects an extension of the insured-priority approach, under which
subrogation is justified principally to prevent double recovery by the
insured and claims relating to non-indemnified loss are accorded
priority to the insured. Denying recovery against the third party for
the deductible in its entirety would effectively relieve the tortfeasor of
liability corresponding to his or her share of fault, thereby undermining
both the structural logic of subrogation and the indemnity principle
underlying property insurance.

In conclusion, the deductible in automobile own-damage insurance
is simultaneously a product of contractual risk allocation and a
component of tort loss that remains uncompensated by insurance. It
therefore qualifies as non-indemnified loss under Article 682. The
insured may, within the limits of comparative negligence, directly
claim from the third party an amount equivalent to the deductible
corresponding to the third party’s share of responsibility, while the
insurer may exercise subrogation only to the extent of the indemnity
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actually paid. This interpretation is consistent with the structure of
Article 682 and prevailing judicial reasoning, and it reconciles the
indemnity principle with equitable allocation of liability without unduly
impairing the functional role of the deductible.

Key Words : Deductible, Automobile Own-Damage Insurance, Insurer’s

Subrogation, Uncompensated Loss, Article 682 of the
Korean Commercial Act

- 82 -



