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{Abstract)

A Study on the “Duty to Mitigate Insured Losses
and Costs”
- With a Focus on Liability Insuraance Constracts -

Park, In Ho'

While Article 680 of the Korean Commercial Code sets forth
provisions on the duty of mitigation of damages, it fails to provide
any provisions for the breach of such duties. In this regard, it is not
proper to view the provisions for efforts to prevent damages as legal
obligations and to interpret that, in the case of the breach of these
obligations , it is possible to deduct the amount of damages that
could have been prevented from the insurance payments. If, based on
such interpretation, the Terms and Conditions of a insurance contract
provides for such off-set, it will be in violation of the Doctrine on
Prohibition of Change of Disadvantages.

On the other hand, even if the legal duty to prevent damages is to
be recognized, there is no reason to consider that the cost of
preventing and reducing damages is limited to the cost of fulfilling
the duty. The insurer’s burden of damage prevention and reduction
costs is based on the universal law of the notion of fairness, and if
such a factor is satisfied, it will be accepted regardless of whether it
is obligated or not. In the case of reimbursement of necessary or
beneficial expenses under civil law, it is analogous to the civil law
provision that, if the expenses are paid for the benefit of others
without any obligation, and as a result, the profits are obtained by
others, others are to bear the expenses.

As for general accident insurance cases, the measures to prevent
damages are usually taken after an incident. Therefore, the measures
to prevent covered accidents should be regarded as the exercise of
duty of due care, so it is difficult to view them as measures to

* Professor of Law, Chonnam National Univerity Law School.
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prevent or reduce damages. In the case of liability insurance,
however, it is regarded as an insurance accident that the elements of
misconduct and damages of others are satisfied and the liability for
damages is owed to others. Therefore, as the time to make measures
to prevent or reduce damages is open only after an insurance
accident, most of the chances of preventing actual damages are
impractical to utilize. In addition, the most effective way to reduce
the amount of damage will be the reduction or minimization of the
causes for the damage, so even in this regard, there is no need to
limit measures to prevent damages after an accident occurs.
Specifically, in the case of illegal acts that continuously cause
damages due to the continuation of illegal conditions, eliminating the
cause of the damages is the most appropriate and necessary way to
prevent the damages. Therefore. it is not feasible to exclude damages
prevention and reduction costs.

Key Words : Duty to mitigate Insured Loss, Costs to mitigate the Loss,
Defect Repair, Liability Insurance, Insured Accident
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