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{Abstract)

A Study on the Performance of the Duty to
Mitigate the Loss in Environmental Liability
Insurance (ELI)

Kim, Eun Kyung*

"The Pollution Remedy Act, alleviates the victim’s burden of
proof through systematizing joint liability and the legal principle of
presumptions of causation under the principle of no fault liability. It
has suggested a guideline for the business operator who runs facilities
with high pollution danger to buy environmental liability insurance in
order to secure financial means for the performance of liability for
compensation.

Environmental liability insurance is mandatory insurance and
commercial insurance, and serves to solve problems caused by toxic
chemicals. Through environmental liability insurance, the insurer
covers the insured’s liability for damage to a third party caused by
pollution.

If pollution takes place, in case of environmental liability insurance
the performance of the duty to mitigate the loss by the policyholder
or the insured is identical with other indemnity insurances. Yet
environmental liability insurance opts for paying expenses for
averting the loss caused by the performance of duty to mitigate the
loss within the limit of indemnity which is the insured amount. Since
environmental liability insurance is a commercial insurance, "Korean
Commercial Code, Art. 663 is not applicable and, therefore, there is
no problem with the legality of the ELI clause. In addition, in
environmental liability insurance, the decision of sue and labor
charges differs in each case. For the insurer, the detection cost, the
excavation cost and the spilled oil removal cost of a pollution

* Hankuk University of Foreign Studies, Prof. Dr. iur.
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accident is not included in expenses for averting the loss. It is highly
possible that the general prevention cost, in case it is conducted
outside a business place, is restoration cost. Therefore, each fact
relevance should be considered.

Key Words : Environmental Liability Insurance, The Pollution Remedy
Act, commercial insurance, the Duty to Mitigate the Loss,
expenses for averting the loss.
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