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3lod <443 B33 A WhA(the strict disproportionate approach, AR Z 3} FAly 3} v]#HH
A W(the proportionate approach, ‘RIEA 71 wlAP3} A A5 vlw BAFo =M, 97
g B AT WAl RERelA felsla viEA A2 Wile] Maixle} BalA o] 71| ¥

AL 1% 4 A Jr1gh.
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F 2 AFES Jﬂ%@i&ﬂ AkIgAAHE A7) wiAl, A7) s
(Selbst behalt) 474, HH7|7F WA, BT 4 So] o]|Fojd 4 g4 &

38) Henrik Lando, op.cit, p.71.
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47) Prolss/Martin/Armbruster, aaO., § 21 Rn. 41-42.

48) Prolss/Martin/Armbruster, aa0., § 19 Rn. 109.

49) VEFTHE, NHRERTC, 60E; HK-VVG/Peter Schimikowski, 4. Aufl. 2020, VVG § 19 Rn. 65 &%
(https:// beck-online.beck.de).

50) Prolss/Martin/Armbruster, aaQ., § 19 Rn. 115.
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51) &I, NifERI 70H.

52) WGFE, B, 705

53) &MU, EHRERS, 66E.

54) WP, RS, 65H.

55) Prolss/Martin/Armbruster, aaO., § 19 Rn. 109; HK-VVG/Peter Schimikowski, aaO., § 19 Rn. 85-87
=z

56) Prolss/Martin/Armbruster, aaO., § 21 Rn. 34 FZF.

57) Prolss/Martin/Armbruster, aaO., § 19 Rn. 109.
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T A0 FAE e, 1906\ AR EH(Marine Insurance Act 1906, ©)3}
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58) WM, FiHEsm, 708, Prolss/Martin/Armbruster, aaO., § 21 Rn. 12 ZHZ.

59) W&PTRE, FIRERS, 60E; HK-VVG/Peter Schimikowski, aaO., § 19 Rn. 59-60.

60) HHET, FIHEERE, 32E; Rob Merkin/Ozlem Giirses, op.cit, pp.1004-1005 3.

61) HHP, F3RERS, 328, Kevin X. Li/Yulan Wang/Owen Tang/Jie Min, op.cit, p.350.
62) THE, BRI, 44K
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Hololr} 63)
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AT Al2sd Xﬂ41 F=ARIEEE, 2010, 60617 3 3R], =2 AN o)
A =il %ﬁ& A7, TR, Ao A2, SIHEha WAy 2016, 14-16W 3 il
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64) “Consumer insurance contract” means a contract of insurance between—(a) an individual who enters
into the contract wholly or mainly for purposes unrelated to the individual's trade, business or
profession, and (b) a person who carries on the business of insurance and who becomes a party to
the contract by way of that business (whether or not in accordance with permission for the purposes
of the Financial Services and Markets Act 2000)(Consumer Insurance (Disclosure and
Representations) Act 2012, sec. 1(a)(b).

65) BEAPIA A5E ZAE 3] d=F el FOreasonable care)E 71EelE oFE WA
(Consumer Insurance (Disclosure and Representations) Act 2012, sec. 2(2).

66) Az, 4] A 1499, A, kel A 194, 2479, Y, BB, 36H; Consumer
Insurance (Disclosure and Representations) Act 2012, sec. 2(5)(a)(—Insurance Act 2015, sec 14.).

67) “Non-consumer insurance contract” means a contract of insurance that is not a consumer insurance
contract(Insurance Act 2015, sec. 1.)

68) 1A, ko] A 2479, S, BiERR, 318, 34H, 45E; Rob Merkin/Ozlem Giirses, op.cit,
p.1010; Insurance Act 2015, sec. 3, sec. 14.

69) Consumer Insurance (Disclosure and Representations) Act 2012, Sch. 1 para. 2(a)b).
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70) FHE, REHBER, 36 H.

71) Consumer Insurance (Disclosure and Representations) Act 2012, Sch. 1 para. 5.

72) Ibid, Sch. 1 para. 6.

73) Ibid, Sch. 1 para. 9(6).

74) Ibid, Sch. 1 para. 9(7).

75) Rob Merkin/Ozlem Giirses, op.cit, p.1014; Consumer Insurance (Disclosure and Representations) Act
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76) Kevin X. Li/Yulan Wang/Owen Tang/Jie Min, op.cit, p.351.

- 237 -



= (FEEHRET A5 A2 (2021)

2ol oJgt x|e| R guke] el f13e] EXHAh el WA By
2] §19H7HE AT ASele A% FEnu)E L olw] Fist
BSE BRI ALSHHKL113-8). 27t ohd g RIS F 9 AR
o] B oAl AR 7ol BiARE IR FolEkl BEs:
28 AdE R dlA(ésilier le contran® A PEHEISE HE
EHTHL.113-9). "FeF Ao 9RE ARdo] BEALTL o] Fof WHAE el A
A2 AP FEkde Eise Wit REFe] ulgel ot Adgd
(L.113-9). FZ)(non-negligent) = IA(negligent)ol] 28+ TX|e]F- $ute] 739
A= B NS 3837 AYE IR A Al sidEE
73l vlE AR WA H8s 4 ¢la R3AE BIE Xlu AdE Ha}
A "ot vz e WAl o3t ByFY 2f e osla 2E%7} EAEA
ofal= 73-fell= o] NS AAF 4 H®

mlru

ot

_4

J

4. 94 &

AEL2 5t AbelM sk old BEAF IR S RISk A
HlspEA 2008d BRI S AAsiE 4 Eﬁ‘ﬁ" o] = R
= JJH—‘%— et el =] At 2] Al %Hxl(ﬁﬁt)ﬂ ohd

SRS & 4 Sleka FEskaL Qlovkso siale) x2e] geel dai
T mgshES S Qmsn G W) DR} AT el 3]
S AMsE DAL} FRdo] Qs ASel HRAE HEF AF HYE
wah=s AR Qlols 2F 1 Ehel el 2] APET FUsia &

1:5_

—111

4= Skt 2008 HEY A A Ao b} A=E el HsiA |
A 7 oR Bl ARl disit s S A0 A= AEske

77) Ibid, p.351.

78) 3], <] A 684

79) 190019 U A T SJHHA] HEARS Fas}slg] ot A RNA T 71E5)
o Al w=t 19129 A AR AASIIE A, <L 2 A AR R,
AT, A2 A4z, EI9WERS), 2008, 3869).
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{Abstract)

A Study on the Improvement of the Legal Effects
of the Breach of the Disclosure duty under
Insurance Contracts Act through Comparative

Legal Analysis

Kim, Sang Ki’

The duty of disclosure is an important legal device to resolve the
information imbalance between the insurer and the policyholder by
helping the insurer to obtain information held by the policyholder
more easily, and therefore to maintain the homogeneity of the
insurance organization and equity among the policyholders. To ensure
that the duty of disclosure system works well, giving a certain
disadvantage to policyholders who breach the duty is an inevitable
choice in terms of preventing the moral risks of policyholders and the
inflow of malicious policyholders to insurance organizations. However,
efforts to find appropriate levels of disadvantage and reasonable
treatment for violations of obligations are crucial because if the
disadvantage reaches the extent where it is difficult to be anticipated
or unbearable in general civil relations, it can rather lead to consumer
complaints, civil petitions, and it can also hamper the operation of
sound insurance systems.

In the early days of the introduction of the insurance system, the
level of information communication technology, as well as the
information accumulation and delivery were not as smooth as they
are now. For this reason, the insurer had no choice but to rely
entirely on the information provided by the policyholder when they
sign the insurance contract. In addition, because it was not easy to
find and confirm information concealed by the policyholder after the
insurance accident, giving disadvantages even through post-discovery
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was necessary for the precautionary purpose. However, the duty of
disclosure system can vary depending on the development of science
and technology related to information and communication, the
establishment of information accumulation-related systems, and the
level of consciousness of the people and the background of the times.
Today, each country’s system was derived from the 1906 Marine
Insurance Act, which was codified by the case law formed in a social
atmosphere to protect insurers from selfish acts by policyholders in
the 18th and 19th centuries in Britain. This adhesion, however, has
been criticized by scholars for being relatively harsh on policyholders.
In this atmosphere, France, Germany, and the UK had already
improved the system in 1989, 2007, and 2012 and 2015 respectively, to
protect insurance consumers by easing the sanctions for breaching the
duty of disclosure.

The level of information and communication technology, as well as
the accumulation and distribution of information in Korea, can be
said to be world-class, and a variety of information with a large
volume is accumulated and distributed in real-time through various
media. For example, even individuals’ sensitive disease-related
information such as hospital medical records and regular medical
examination records is stored and managed through electronic media.
This indicates that the insurer can closely examine hospital records,
medical examination records, and other insurers’ handling of
insurance incidents if the policyholder gives consent to reveal that
information in the event of an accident, and the insurer can easily
uncover the policyholder’s breach of the disclosure duty, which
makes it almost impossible for the policyholder to evade their
responsibility by concealing their information. Nevertheless, it is
inevitable to question whether continuing this system, which is the
practice of an insurer completely terminating an insurance contract
and not paying the full amount in the event of a breach of the duty
of disclosure, is in line with the purpose of today’s financial
consumer protection.

Despite the introduction of the revision trends of related laws in
each country through prior research, the consensus has not been
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reached on the legislation direction for the legal effects of the breach
of the disclosure duty. With this background, this paper will outline
the legal effects in the case of the breach of the disclosure duty,
especially the handling of contracts and insurance payments, and
present problems with the current Insurance Contracts Act and
legislative directions appropriate to the situation of Korea.

Key Words : Duty of disclosure, Insurance contract, Misrepresentation,

Fair presentation, Pro rata rule, Proportionate approach,
All or nothing, Remedy for non-disclosure
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