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26) Bruck/Moller/Robert Koch, a.a.O., § 100, Rn. 4.

27) BGH 7.2.2007 VersR 2007 1116 = Rus 2007 191; BGH 30.9. 1992 BGHZ 119 276, 281 =
VersR 1992 1504; BGH21.1.1976 VersR 1976 477, BGH 20.2. 1956 NJW 1956 826, 827 =
VersR 1956 186.

28) A100FEAR] FH
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32) RG 28.6.1904 RGZ 58 342, 346; RG 19.6.1931 RGZ 133 117, 122; BGH 13.6.1957
BGHZ 24 378, 382; Romer/Langheid VVG, C.H.Beck, 2002, § 6 Rn. 2; Erwin Deutsch,
Das neue Versicherungsvertragsrecht, VVW, 2007, S. 140; Beckmann/Matusche-Beckmann/Marlow,
Versicherungsrechts-Handbuch, C.H.Beck, 2008, §13 Ra. 1.

33) Prolss/Martin, VVG, C.H.Beck 2004, § 6 Rn. 48.

34) Bruck/Moller/Helmut Heiss, a.a.0., § 28 Rn. 34 ff,
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50) Prolss/Martin/Liicke, Versicherungsvertragsgesetz, 28. Aufl,, Miinchen, 2010, § 106, Rdn. 3;

Rémer/Langheid, Versicherungsvertragsgesetz, 2. Aufl., 2003, § 154, Rdn. 6 & =z
51) Prolss/Martin/Liicke, Versicherungsvertragsgesetz, 28. Aufl., Miinchen, 2010, § 106, Rdn. 3.
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{Abstract)

The status of the insurer on the Liability Insurance
-From the Compulsory Liability Insurance’s viewpoint -

Kim, Eun Kyung

Liability insurance was born in the course of a person’s liability
for legal damages to third parties in the process of the civilization. As
the principle of the strict responsibility and corporate liability
develops, regardless of individual or corporation, the discussion about
shifting individual responsibility to social responsibility through
insurance system has expanded, when it is difficult for the subject of
compensation liability to bear all responsibility.

Liability insurance assumes the liability of the insured to be an
insured interest. So, the insurer’s obligation to pay the claims not
arise unless the liability is determined. The insurer of liability
insurance plays an important role in determining the liability of the
insured person, that is, the perpetrator, so it is essential to confirm
the status of the insurer. The insurer of the liability insurance shall
determine the insurance accident according to the obligation of care
as a good manager, that is, the obligation to observe, and determine
the extent of the damage. At this time, failure to find an important
basis for determining an insurance accident or scope of loss, or failure
to use appropriate methods of defense would negate the obligation of
the state itself. Just as an insured person is obliged to defend the
victim’s groundless claim due to an insurance accident, the insurer is
also obligated to defend. Under the German insurance contract law,
which has a prerogative provision for the insurer’s defense obligation,
the insurer’s defensive obligation is the basic obligation or primary
obligation of liability insurance.

However, the insurer’s obligation to pay the insurer is closely
linked to the interests of the perpetrator (the insured) and the injured
party. Since the policyholder must defend against the claims of the
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third party (the injured party), the insurer’s defense obligation has the
character of defense. On the other hand, there is a conflict of interest
between the insurer and the third party because the third party wants
to receive his or her compensation first. In this case, the insurer
fulfills its role as the successor to the policyholder who is the
assailant in the status of the debtor with respect to the creditor as the
policy contractor, According to this, the insurer has the grounds for
exercising the defense rights of the perpetrator, who is the other party
to the claims of the third party who is the injured party. In addition,
the insurer’s right of defense is also called the insurer’s right to
intervene. When an insurance accident occurs, not only the insured
but also the insurer inspects the insurance accident. At this time, the
insured right of the insured person is not only a right that has an
obligation to be recognized on the liability side of the liability
insurance but also permits based on the group identity of the
insurance.

Key Words : Compulsory Liability Insurance, right of the insurer,

right of defense, right to intervene, the obligation of care
as a good manager, defense obligation.
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