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23) VVG §178 Leistung des Versicherers - (2) Ein Unfall liegt vor, wenn die versicherte Person durch
ein plétzlich von auflen aufihren Korper wirkendes Ereignis unfreiwillig eine Gesundheitsschidigung
erleidet. Die Unfreiwilligkeit wird bis zum Beweis des Gegenteils vermutet(5 QR AP #1783
@A F9 A3 - B3Aae AR FAE g el AR ste] s-dsiA 27l &
A Y A TR A4S "G iFe] P17 FAR el A A2 4,
120004 54 BFARFVVG),, APETAL 2009, 78%); AUB(Allgemeine Unfallversicherungsbedingungen)
2014 §1.3. (Unfallbegriff) - Ein Unfall liegt vor, wenn die versicherte Person durch ein pléotzlich
von auflen auf ihren Koper wirkendes Ereignis (Unfallereignis) unfreiwillig eine Gesundheitsschiigung
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25) VVG § 183 Herbeifthrung des Versicherungsfalles - (1) Der Versicherer ist nicht zur Leistung

verpflichtet, wenn im Fall des § 179 Abs. 2 der Versicherungsnechmer vorsitzlich durch eine

widerrechtliche Handlung den Versicherungsfall herbeifiihrt. (2) Ist ein Dritter als Bezugsberechtigter

bezeichnet, gilt die Bezeichnung als nicht erfolgt, wenn der Dritte vorsitzlich durch eine

widerrechtliche Handlung den Versicherungsfall herbeifiihr( LR A <P #1832 (R LS| 2
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20) ZlugAep A1z APl LA Qo] BYAP} Foz BTS2
et 73 B AL AN o Ze] A8 AHh VVG § 81 Herbeifiihrung des
Versicherungsfalles - (2) Fihrt der Versicherungsnehmer den Versicherungsfall grob fahrlissig herbei,
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Versicherungsnehmers entsprechenden Verhiltnis zu kiirzen(RGAI A} T3l 2 RPATE X
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31) AUB(Allgemeine Unfallversicherungsbedingungen) 2014 §5.1.1 (Ausgeschlossene Unfialle) - Unféalle

der versicherten Person durch Bewusstseinsstdorungen sowie durch Schlaganfialle, epileptische Anfialle
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oder andere Krampfanfdalle, die den ganzen Koorper der versicherten Person ergreifen. Eine
Bewusstseinsstoorung  liegt  vor, wenn die versicherte Person in ihrer Aufnahme- und
Reaktionsfiahigkeit so beeintriachtigt ist, dass sie den Anforderungen der konkreten Gefahrenlage
nicht mehr gewachsen ist. Ursachen filur die Bewusstseinsstoorung koonnen sein: eine gesundheitliche
Beeintrdachtigung, die Einnahme von Medikamenten, Alkoholkonsum, Konsum von Drogen oder
sonstigen Mitteln, die das Bewusstsein beeintriachtigen(F LA H & oFH #5.1.12 == B
A - el 5%, 26 it s wngale] Alel oJee wAE sleh ko qlat
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{Abstract)

A Study on the Liability of Insurers in Insurance
Accident

- Focus on Seoul High Court on Dec. 5th, 2018, 2027704
ruling -

Kim, Hyung Jin" - Seo, Go Eun”

The Supreme Court ruling has been issued with limited invalidation
regarding the exception clause of the drinking and unlicensed driving.
Since then, the reasons of exemption of the insurer’s were deleted
sequentially through the revision of terms of the insurance contract in
2010, such as "the exception clause of drinking or unlicensed driving”,
"the exception clause of drug addiction”, and "the exception clause of
criminal or violent acts under criminal law”. This has resulted in a
situation in which the free decision-making of the insurer who can
refuse to take over the insurance for highly risky behavior is
fundamentally blocked. As a result, the scope of liability of insurers
has been excessively extended, increasing the possibility of insurance
payments. This has caused an excessive increase in insurance
premiums, which has bad influence even on good policyholders.

Therefore, in this paper, we have looked at ways to improve this
unreasonable situation. First, we can think of applying a exemption
of gross negligence to accident insurance. However, this is difficult to
apply immediately, considering the system of the commercial law that
considers accident insurance as personal insurance and the scope of
the exemption of gross negligence that are applicable only to
non-fixed accident insurance.

If so, the most effective and practical way is to limit the liability of
the insurer within a certain range by stipulating exception clause of
the insurer in terms of the insurance contract of accident insurance.

* Samsung Fire & Marine Insurance Co., Ltd, Konkuk University Ph.D.
*##* Kyunghee University Law school Ph.D.

- 96 -



vfef o & Adsiatarell] Bagate] Aqjel Azt 2 ™

As a result, we looked at whether drug use, which has recently
become a major social problem, needs to be stipulated as a exception
clause based on the domestic Supreme Court ruling and the existence
of the exception clause of Germany and Japan.

In addition, drugs can cause self-harm and other harm due to side
effects such as hallucinations or auditory hallucinations, thereby
increasing the possibility of insurance accidents. Also, if the illegal
drug use continues due to its addictive nature, insurance accidents
may occur repeatedly. Moreover, since illegal drug use is strictly
punished by the criminal law and other relevant laws and
regulations, the “illegal drug use” must be stipulated as the exception
clause of the insurer in terms of the insurance contract of accident
insurance. And because this exception clause is illegal acts, it should
be distinguished as "exclusion” rather than as "exception”.

As such, “illegal drug use” should be stipulated in terms of the
insurance contract of accident insurance as a exception clause of the
insurer. However, since the exception clause of the insurer are not
limited to drug-related activities, additional reviews for other
exception clause are required. And after the exception clauses of the
insurer are determined, it is necessary to consider a plan to
systematically separate and manage the exception clauses by dividing
them into “exclusion” or “exception”.

Key Words : accident, accident insurance, exception clause, exclusion,

exception, drugs, drug addiction, self-harm, suicide, gross
negligence, amended terms and conditions
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