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YA RYFAFAL] QYHE AL ool naAe] JajellA) vlRE A
o|m= RS WA Ahalelor Ak Akt @ wAk) 5o we
£ slaled AAWAZ 70 QHalodor Bl Aelwz Uried, A} B4
9 Pejoe] glwold). olo] TAF ghkek WaAT B Ajole] <lTRAL
ARAARATA 278 Zolel WA o3 A Shk Rl
by Aolel QAL EAE EFIE A% 4 Y A A
A% el Falchy @ Aold

O-

T

(2) ESnivs ek

—1 —

Ao SREe] 971o® ARE 271 ol9fe] FHH eAE 27’ 7t
T A Aot BA R Sol F2F AME oA e FAY

]
H
e Akt S0 AN Slelm ax|elR fte] AR
= 7ol AdFeloln, Aok} Fo] 2% AME B4 = FALA

26l ol olol gt AT EAlalodor BT wi Ao] FAFolc)
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SN

47) oF5t e A, 126-127%; XS, BE Al M) IR, TAMIEA, Al10E, HY
AR, 1979, 334%; 44, “H3ALTe] AT wA| e ReMiFe] I, Mg dEs)
A, Asz, WAEAMT, 1993, 376-377% Q@S el © IR FE B3P} $13e gt
A3t G712 W ES wiAlAZ]7] $18t A 23AardAe] e A or A
A e Bgoleie A, @ RIAR} Fo] ARl IR FE AAEH o|3sle] RA o]
ARt 73%e) w3o] 2R vl A, @ B3RP IAGF S ARLE dsiulEiE H3Re
Aoz FUs 8oz HA S A AskE Hlo| B2 AT bt B Al A A}
olof] AFTA7} glrhe RS of= REA] AL s AL =gy ow dA=R] o=
A 55 7= 3.

48) W, ARl HA3t P A=, TAHE, Ao, IEAIHESS], 1999, 3065

49) A 1992. 10. 23. A3 92v128259 FH; T 1994. 2. 25. A 93v52082 IHE;
1997. 10. 28. A3 977133089 2 5
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T AE ARRIME 234 T BATAE dsledof gty oul yx|ef
Sube] Fbe ezl o gfe] (T 3 2] WA o2 AARE BT 1A
| A e Aesox B A7z FE)el EE Hav) ol Ao,
ARE FAEG QA siMERs Zle] el Zleldhsa
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2) E1pl
Zalolet BPAkA) o] 23T FoIE 718 wEA] disjed Al

2 I FE oqT 4 glololE A FFE Qs BaA] m= HAly
A= AL Yu)iehsy ox] 187}t ARE] EiME BalAeF Sl B3 o
A8k APdo] EASIEE A& qlrlsledof sl eo]eldt F83F AR &) A}
Aol gt qlale] gl A9 FHAE AT 5 S AYAP} FAEE )9}
FRBPAME A Al 71A9] A= ek

WA, AT TR T AL Fo] U e A AR B3t
o Hsle] IAF= AolEE HPA AP} Fo] UA] Hdl= Akl dsl F5t

(<3

50) 371A, oke] A 222-223%

s kst 22 A, 121%; o7 15yEMA
2004. 6. 11. A3 2003418494 Wé =

52) 37, TR ]Fuke] Falol] At A ', 7=ty o] WA= 2020, 23%
A

53) Sk F kel A 121-122F; )ALl A 223F

ld, ko] A 105F; HFA, ¢ A, 120%; Y
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de BEAAt Sol dA Fske ARl dixe =t
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o gle] AR} Fo] AR F83 ARt sigEhe ARE A A3t
73T Sl o3 aA| o $ute] A ETAL ARRE ARbS9e] B EA)

s4) A, bhEskEh, , wedAl 1990, 386-387%
55) olZ1SyEM A, 4] A 105%; Ao|Al, "bHzkelEh, wdAL 2003. 56%; FH7IH, &

o A 173%
56) oFh 4ol A 122F; A, ke A, 224%F; 18 ] A 110%, HEA, U9 A, 120F
9] o

57) A, ] =8 39%
58) i 1996. 12. 23. AT 9657971 T, ] 2011, 4. 14. AT 2009°H03349 4 5
59) W9 2001. 11. 27. A 99633311 T4, ] 2013. 6. 13. A 2011554631 2 5
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Ao epke) A 2215} FiE 27le] FEEW B3Rl HadA o)
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A% 4 P Ales1x =),

B AL BEAR So] AT e o2 HgA kAl S AXls
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60) Kt U] A 124F wpARlL k] A 302F o)7|gyE A, W] A 108F; FHEA,
ko] A 121-123%; 3VIA, ] A 228-229%:

61) TR, $19] A 310%; U84 4] A, 124%

62) 71 Bzl= AgrEdely, B3] 5 TAYF5HTAC] e AE g 3
A 125%.
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sloml, 7} 74z WEe) W wliskn Jeke Aol SAeldh ol el
TAFARE AR S THTe] R EA Besh 7 T
BEYS AR B} Gl B, B BRIse] B T v dE
A9l F2) WPYE uleto . TAFAEE AR A} ek
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(1) TX|9)5 2d mE3)

1) AR

HEA AN REAhE TRl Eade)H(agent) S B3 New York Life
Insurance Company®} AHR S A Zsl2} 313ict. B2 K (agen)> LA
ol ARl whel B39 insurance risk) A3 TS WA FRK I B RPol Al
aaL, HAK I B EzhE ol gk A dE Al 134
s J¥Eo] IHE New York Life Insurance Company®ll =P, New
York Life Insurance Company: WA REHAh] Hoke ARAS 7FsA
o] &t} el X2 (agenr)> HFA KT HGzhE] A ] = Aelel
Al 31919 'S AMAdelala, REARKIEEADE ofF HolRA] o2 A A
=3l P_?‘ﬂﬂ]ﬂ]?f‘j](agem)% 9lZ 2HAdEl A1AAME New York Life Insurance
Company®l] 45313137, New York Life Insurance Company:= 3]9]2] @& E
A2 RISAE Esidom 1 39 wHE HEA| e dFUt Hoh
sl BaA RSl W agenyoll Al Mo ADHA] o &2
S FESIA] dherke Z8e] I3 siet olF IR} ARk 19
Frad &8 A executor)7F B2 Alg= ATF319901) New York Life Insurance
Company+= A1AAMel| £3E 39 &S o2 RIS AFE ARSI
ool mF=lF Wil o] A7, olF ml= v|FF FRAMRY <
3% )(Circuit Court for the Eastern District of Missour) 22 o|5E| e} w4l
o Al zpol Al st HAS WH O New York Life Insurance
Company = ©]ol] B-53}e] gfAsloict

63) New York Life Ins. Co. v. Flewcher, 117 US. 519 (1886).
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g ARleIME A BARRK IR R dAEe) ol EH=A
(ageno)l] 23] 319]12] whie] 7|El 4 BRI} o] o|fE 3] BEA
ofe] BEE Fa 4 A0 ojue} RFAKKIRAAY A A AAAE
HESA] k2 o] gl Atol= B3l B3xpl HadE| A (agenne] =
HANE AUl SA2) I8 Age] Sk

E

ek

—

[

3) elol

ulE Aele ARAGE BEAck] U 4 oFt Fod AW
(material representations)©] EZE|e] lormE RIFA ARKI|RHRHhE A Al
NEa) A 1 e 93 Aehde Beld 9A OFduyt AT 59 B
AAloke Aul 21%9] Qe |EshER AL Aol AEat EA
o) J4E QAR AR I presumed o know) HEFT FAISIEL thelrl v]
= e RYAIEIREAY} oJa oFel we) AT 93 FRls
ek BN agenne] AAE 9] 5 Z1AA9IE ok Aol T}
7 oleia AME EAA BAF 4 ARE Aol WAk RAA7}
12 Ageigteon da Fo ARl Bt 319 Aol wAeke] Lt
S, olsh o] WAL M) AEar] A ol Hi Sl
G o) F(duty to ready® oBBIA gtomz wEAS Frolw, AR Ak
ofal B Yagenn®] Aste] FosP Ae] Ygel W} wPAE WY
el Hageno®] 5191 Tl ﬂzﬁ gloll Tl Ae A7) ekomz WAk
0] WPFATATE Q9D 4 gloky B

O

(2) TRl B T

o= Aol A-dsled 7 el WA S L Slehed ax] o)

64) Ala.Code 1975 § 27-14-7 (Application for policy - Representations and misrepresentations, etc.);
Arizona Revised Statutes Annotated § 20-1109 (Statements as representation; effect of misrepresentation
upon policy); Arkansas Code Annotated § 23-79-107 (Misrepresentations, omissions, concealments,
etc.); Cal.Ins.Code § 332 (Required disclosure); 18 Del.C. § 2711(Representations in applications);

Florida Statutes Annotated § 627.409 (Representations in applications; warranties); Laws of New
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A A 2] 7t o whelel W3k R W

TR A DA A B el AT Lo, des
AL WP S el P A% o A9
(representations) 2 74, 1342}7]- 23S gusl=y = ARlel sk
e
45 =2 9ok

W% 7 2 FAH EF DEE AEel nENE 27 0 A
AR A gk A, 785 B AlBlosEenel ATl #FF 4L

York Annotated Insurance Law § 3105 (Representations by the insured) S n)|2 Bk
ATl gt Ay, TRIAYAT A7 AE ISR, 2023, 86% .

65) N.Y. Ins. Code § 3105. (Representations by the insured) - (a) A representation is a statement as
to past or present fact, made to the insurer by, or by the authority of, the applicant for insurance
or the prospective insured, at or before the making of the insurance contract as an inducement to
the making thereof. A misrepresentation is a false representation, and the facts misrepresented are
those facts which make the representation false. (b)(1) No misrepresentation shall avoid any contract
of insurance or defeat recovery thereunder unless such misrepresentation was material. No
misrepresentation shall be deemed material unless knowledge by the insurer of the facts
misrepresented would have led to a refusal by the insurer to make such contract. (2) With respect
to a policy of hospital, medical, surgical, or prescription drug expense insurance subject to articles
thirty-two or forty-three of this chapter, no misrepresentation shall avoid any contract of insurance
or defeat recovery thereunder unless the misrepresentation was also intentional. (¢) In determining
the question of materiality, evidence of the practice of the insurer which made such contract with
respect to the acceptance or rejection of similar risks shall be admissible. (d) A misrepresentation
that an applicant for life or accident and health insurance has not had previous medical treatment,
consultation or observation, or has not had previous treatment or care in a hospital or other like
institution, shall be deemed, for the purpose of determining its materiality, a misrepresentation that
the applicant has not had the disease, ailment or other medical impairment for which such
treatment or care was given or which was discovered by any licensed medical practitioner as a result
of such consultation or observation. If in any action to rescind any such contract or to recover
thereon, any such misrepresentation is proved by the insurer, and the insured or any other person
having or claiming a right under such contract shall prevent full disclosure and proof of the nature
of such medical impairment, such misrepresentation shall be presumed to have been material(F-25~
B3 A3105F (H3AA A S9 AL - () 7<]":‘(representation)"]""/} H3A A} == v W3z}
(applicant for insurance or the prospective insured)”} B A|SF A7 A] = 7 o|Fo]] R gx]||A|
g A = BRG] Aol Aj AeE L3, o) R A A AkE A7 Hlelu) 39
ﬂﬁmisrepresentanon)"] 2 A HlslE X&g ‘%5]-‘1] 9z AEH /\]"‘a](the facts
misrepresented) |3t I F &S ¢ 2 Th== AMLE W3k (b (1) F$1%1ES F2 3K material)
73971 o w, I S9AlER Qe ojuldt MEAGE FEE A To wE Byg Al
WAIEA] gher) #9)Ale2 3912 AEd AMIE ook aliR Ak AAsA o

SkE Alofehs gl gl F23F 2o ot b)2) ©f Hchapten®] A32ZE Hm A3

A4S e WYl 3] = AHEAB]L-E S(hospital, medical, surgical, or prescription drug

expense insurance)®] 73, S YFEE HgA efo] Fav) F Y G A} viAl==Y, s
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T ke, olddl wEW B A e I EPAE BAAt A A ==
T oK) BERjelA 3 A = Axfe] Aol 3 &S sledof s
N.Y. Ins. Code §3105 (a), %238k material) Aol Tt ]$1%1<E(misrepresentation)
= 3Fe 73 E3Acke] FEw FHAG o wE B3E A7V eiAES o
714 83 ARlelRt R xp) s AME Ashke del BaAlekE AlAs)

S AMLE 9mIBIHNLY. Ins. Code §3105 (b)(1). 2]l 3|$1%1&3F A
Ale] F 8 (materialicy) *1H-5 gl M= it BEA S AAs B
7Y AR $13ell Hle] BEAke A5 AR Ad(practice)s FAL
& 4 QIKANLY. Ins. Code §3105 (c)).

g, Zle]Eu]ol R A332366000 1A| ] Fe] At FAS T e,
olof] W= HEA ] YA BgAle wiste] zRile] &ar iy oAt 9l
oo HE AR Sl B Aol S8 3K material) AR W BAPE A7 ok
obd & gl AMNE BFE BAIstedof 3t T3 A ydol B A3l
z67) 9l A359z68)0) w2 B A ofe] AR A k7t BAF AE A

~

I
|

A

] 9Rro] T H(intentional)o]eIoF . (o) F%E] F X (materiality) HA5-S Ftglol] 9l
of, sl R3ALE A3 B} fARRE S8l wisle] AkS ISEAY AXEE )
(practice) F71 2 3-8 admissible). (d) AHEE == 48] 2 77030 XA} o)A
o 9|84 A8, A = S wke ARle] I, = Wdo 7TEl fARE 7] HellA] A5
U A8E e Aol gloky AlEst 74, T8t FRlEL, sl A 2 XEv A8
7} o] FoiAl AW Ag wie 7|e} oJFhA Aol ok Aol glrha Aledt Alog 7Ey) =3
AN HAE T Tl v AFE HT8he SdellM BEAL old SREeE
Sl E, BA R e I Aokl whE ARl TSk APF I 2 Aele] AdAe
Wt AT ) L AFS PR A 7T SES 2 Ao FEsh,

Cal.Ins.Code § 332 (Required disclosure) - Each party to a contract of insurance shall communicate

66

=

to the other, in good faith, all facts within his knowledge which are or which he believes to be
material to the contract and as to which he makes no warranty, and which the other has not the
means of ascertaining(ZA2] Er]o} B A332% (7= 1) - B§A k] AR Aleinlol]
tiste] All(good faith)Z AHile] A IV AL Qlekar Wi AR FollA 1 Al F87
(material) AHY, 7} AR BEFS}A] ok ARke =] Addpe] 2 ddopd £ gl AMIS
e S L i)

Cal.Ins.Code § 332 (Effect of concealment) - Concealment, whether intentional or unintentional,
entitles the injured party to rescind insurance(A2] F]o} REH A|331% (L7=E= A) - F23H
AMS 23)(concealment) 3t 739, 12 <3l £3llS )2 A AP HEAIRS F AN rescind) & F
b,

Cal.Ins.Code § 339 (Material false representations; effect) - If a representation is false in a material

67

~

68

=

point, whether affirmative or promissory, the injured party is entitled to rescind the contract from
the time the representation becomes falseAZ]E]o} RW&W A339%2 (3]$1%1&e] &3h - A&
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719] o7} SlSE FHskA] Rebe & ApEH o IR|ORE ofsHA| sk

o oo HEgAcks FER & 4 gH0

<]

H1 Lo

o]

2. 4
(1) S=

1) OX|oIF A A

o= H¥W(Marine Insurance Act, 1906)= A|18F7Ll|A] B3 A| x| ¥ 3]
Z2h= A AE G 2Rle] 4 9lE BE Fe3 AR RERkiA
Asfedol sl RYAHAG BT DA RPN U 5 Y 2

(representation)®] Z-RQ3F ARkl Fsled 31919l A, T A&o] Haje] APAle] IAgt AolE
(affirmative) o= P12 3§$Jol] T3t o] E(promissory) FHAIel, T2 QI3 L3l Y AR}

£ I Ase] S92 & ARRE AR Hrescind) ¥ 4= UTh.

69) Walker, Paul, "Non-Disclosure: Some Comparisons", Victoria University of Wellington Law Review, Vol.
26 Issue. 4, Victoria University, 1996, pp. 828-829.

70) Yong Qiang Han/Greg Pynt, Carter v Boehm and Pre-Contractual Duties in Insurance Law, lst,
Bloomsbury Publishing, 2018, pp. 171-172(397}, 2] =&, 93-94% a0).

71) MIA §18. Disclosure by assured. -(1) Subject to the provisions of this section, the assured must
disclose to the insurer, before the contract is concluded, every material circumstance which is known
to the assured, and the assured is deemed to know every circumstance which, in the ordinary course
of business, ought to be known by him. If the assured fails to make such disclosure, the insurer
may avoid the contract(%3= R A|18% (T RYPAI] TX|e A13} - & o] j7A¢l uj2=
g F R BAoke] AZEE7] Hel| Aol U Sl B 5228 AR)material circumstance)
& WAl TAlslolof o). £ TR AR BabAel GRIA o 4 gl E AHE
o7 gl Aow e AR} oleidt TAE B e A9 wale 1Ak Ak
& 4 Ql=h.
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AR oAl gl Aoz FHAL ofF ksl At REAe BREAE F
2% 4 glokeiar skl BaA ek BadzhellAl Al 31A| e RS o
slgdch ZE|a A1 gike] A9 B A HEA o] ARAMRY] #5
AL 24 o3 HPA RS HAFE 5 sidlen, BIAFAFA Gl HAH
k72

-9 o3t B AL FolA FabE 3ot Al dAska, dd
Absle] BEAlefel A-8sllel = HHEA] okom, 53] nA kRl FARAM-
o] ft AFAIE A 2ol BEACke] HA 2 RIFAFA Y] HAH
T AL ZEAgRNA AAA ZiEsee vlEt @ 1970995 E HE
7WAgstedof gl ofRo] ATk el 1980 3=t WENASUSThr Law
Commission)= ‘Non-Disclosure and Breach of Warranty’ ® A5 ®7Fs}] 37,
o] 20121 3¥ 8Y A AMIAR FH(Consumer Insurance (Disclosure and
Representations) Act 20125 AR, s S 20134 4Y 64 A=
G0 o35 Awlagel A4 W ARgel weh 2nlA) JAaRIArL B
Aokel 3 35 mao] okl 3 znlAugYe] Ak

4= ARG Apxoo] wAGFel HE FAL T e, ol

72) 1A, B A RY ATl Wt e A, s Als2A AE Mgty Wk
A 2011, 354%

73) Malcolm A, Clarke, The Law of Insurance Comtracts, 6th ed., Informa Law, 2009, p. 722; °]A<d,

2015 AFRIFAPAY TR Azl At A TeapgaT,  AlsA Az, EEiApdE

3), 2016, 41-42%.

oA, $9] =E 43% UAS, «HFAleke] T F W)} uke] Hnkr|Fe] Wi, o

e, 226 A2z, S=EAIHESS], 2016, 306-307% 5 FaL

74

Z

75) o8, $19] =&, 45-46%
76) CIA §2 Disclosure and representations before contract or variation - (1) This section makes provision

about disclosure and representations by a consumer to an insurer before a consumer insurance
contract is entered into or varied. (2) It is the duty of the consumer to take reasonable care not to
make a misrepresentation to the insurer. (3) A failure by the consumer to comply with the insurer's
request to confirm or amend particulars previously given is capable of being a misrepresentation for
the purposes of this Act (whether or not it could be apart from this subsection). (4) The duty set
out in subsection (2) replaces any duty relating to disclosure or representations by a consumer to an
insurer which existed in the same circumstances before this Act applied(®3=F AB|AEH A2z
Aok A s w7 A DA A - B A} anlAuaeke AZs sl
7] Aol BgA A R 1A Fell AE 7AE A, A23) - AnARE BAeA FA A
£ 3 d=F FRIH FUE 712 oFE A3, A3 - AR o)Hel| Al AR
Felou} el gt BEALe] 24 S3HA] fe e L Bo o] el o7 FAvAPt 2
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2) TX|olS TR S5t
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77) CIA §3 Reasonable care - (1) Whether or not a consumer has taken reasonable care not to make

~

a misrepresentation is to be determined in the light of all the relevant circumstances. (2)The
following are examples of things which may need to be taken into account in making a
determination under subsection (1)— (a) the type of consumer insurance contract in question, and
its target market, (b) any relevant explanatory material or publicity produced or authorised by the
insurer, (c) how clear, and how specific, the insurer's questions were, (d) in the case of a failure to
respond to the insurer's questions in connection with the renewal or variation of a consumer
insurance contract, how clearly the insurer communicated the importance of answering those
questions (or the possible consequences of failing to do so), (¢) whether or not an agent was acting
for the consumer. (3) The standard of care required is that of a reasonable consumer: but this is
subject to subsections (4) and (5). (4) If the insurer was, or ought to have been, aware of any
particular characteristics or circumstances of the actual consumer, those are to be taken into account.
(5) A misrepresentation made dishonestly is always to be taken as showing lack of reasonable care
(= AR ABE (G FeI Ald - ARATE FATAE A T e
FUE 7129EA A9 BE A AS reiste] AR Al2E) - AlEe o g @
o weiE 4 gk ARe] AT ohest 2ok ) EAE AvlaaiAete] $3) 9 L Akl
Ao S A, b REAVL I ST B AR FRE © B R A
B9 9 Y @ SRR ol s Sk el 32 2e
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3, A3 2FEE Fole] F1Re i) awiRpe] F)Fel meeh O ol A4gt 5 A

s3go] A48 e xm}- AL A BRI S48 BAeht A E kS
o Sdsioloh s 4% Teil ALl AR Telsled Ratsiolel ek A5 - A o
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28R WA] B3 A 2K reasonable consumer) S 7|52 AT il o]= AlE
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1) IXe|F A 7H

=9 WA PH(Gesetz iiber den Versicherungsvertrag, VVG)Z 1908 AlsY
°o]F 200730 WHF A=) 2008 19 195E] A=A g AN
@O HAlee 7 @ AEAFETE] 74, © REA el dHizt S8si#]He]
Fod, @ RYPSE/NEEES AR, G AR == A7) 437 A7) 559 2>
F23 Aol olelgmd, IFNE TR Gt Aol dAdolet I
4 glek

=Y RyAee] Aoz TR OFA T AAZF FA HIkslEEd, O A

78) Peter Tyldesley, Consumer Insurance Law, Bloomsbury Professional, 2013, p. 186.

79) CIA §3 Reasonable care - (3) The standard of care required is that of a reasonable consumer: but
this is subject to subsections (4) and (5)(®3= AR|ARFH ABZ (=1 FI9H A3 - F

= Z0]0) 7|7 el 2ulape] 7170 whEck ok ok A4 R Asae) HES wech,

80) Carter v. Boebm (1766) 3 Burr 1905; Container Transport International Inc v. Oceanus Mutual Underwriting
Association (Bermuda) Ltd {19841 1 Lloyd’s Rep 476 -

81) The Law Commission and The Scottish Law Commission, Consumer Insurance Law : Pre-Contract
Disclosure and Misrepresentation, 2009, p. 63(°1A4, “2012% F=AM |21 (2]l A3t 37
2, TH2ElANy B9 A333, SEEER, 2012, 1049, A5 54) AN,

82) o] /A7, 20091 FU EFAPHVVG), , AERAL 2009, 101F o3t HaL
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83) 71, “RARE Ao Fell AT IHEH R, ] =E, 3445 YA, 4] =8, 7475
%

Riiffer-Halbach-Schimikowski, Versicherungsvertragsgesetz, Nomos, 2008, § 19 Rn. 13714, “I1A|e]F
o] 53} - AP 32| Fel|A —1%7‘4 SHAFR 0, MlarbE, Aled AE, gt
W3], 2009, 3308 245 8) AU

VVG § 19 Anzeigepflicht (1) Der Versicherungsnehmer hat bis zur Abgabe seiner Vertragserklirung

84

=

85

~

die ihm bekannten Gefahrumstinde, die fiir den Entschluss des Versicherers, den Vertrag mit dem
vereinbarten Inhalt zu schliefen, erheblich sind und nach denen der Versicherer in Textform gefragt
hat, dem Versicherer anzuzeigen. Stellt der Versicherer nach der Vertragserklirung des Versicherungsnehmers,
aber vor Vertragsannahme Fragen im Sinn des Satzes 1, ist der Versicherungsnehmer auch insoweit
zur Anzeige verpflichtet. (2) Verletzt der Versicherungsnehmer seine Anzeigepflicht nach Absatz 1,
kann der Versicherer vom Vertrag zurticktreten. (3) Das Riicktrittsrecht des Versicherers ist ausgeschlossen,
wenn der Versicherungsnehmer die Anzeigepflicht weder vorsitzlich noch grob fahrlissig vetletzt hat.
In diesem Fall hat der Versicherer das Recht, den Vertrag unter Einhaltung einer Frist von einem
Monat zu kiindigen. (4) Das Riickerittsrecht des Versicherers wegen grob fahrlissiger Verletzung der
Anzeigepflicht und sein Kiindigungsrecht nach Absatz 3 Satz 2 sind ausgeschlossen, wenn er den
Vertrag auch bei Kenntnis der nicht angezeigten Umstinde, wenn auch zu anderen Bedingungen,
geschlossen hitte. Die anderen Bedingungen werden auf Verlangen des Versicherers riickwirkend,
bei einer vom Versicherungsnehmer nicht zu vertretenden Pflichtverletzung ab der laufenden
Versicherungsperiode Vertragsbestandteil. (5) Dem Versicherer stehen die Rechte nach den Absitzen
2 bis 4 nur zu, wenn er den Versicherungsnehmer durch gesonderte Mitteilung in Textform auf die
Folgen einer Anzeigepflichtverletzung hingewiesen hat. Die Rechte sind ausgeschlossen, wenn der
Versicherer den nicht angezeigten Gefahrumstand oder die Unrichtigkeit der Anzeige kannte. (6) Erhoht
sich im Fall des Absatzes 4 Satz 2 durch eine Vertragsinderung die Primie um mehr als 10 Prozent
oder schliefft der Versicherer die Gefahrabsicherung fiir den nicht angezeigten Umstand aus, kann
der Versicherungsnehmer den Vertrag innerhalb eines Monats nach Zugang der Mitteilung des
Versicherers ohne Einhaltung einer Frist kiindigen. Der Versicherer hat den Versicherungsnehmer in
der Mitteilung auf dieses Recht hinzuweisen(5Q RFA Y Al19F 1A 2F A8} - 2PA A}
T Ao A tEAIE 7] A oFdE Widow RAE AT QA ARl H3t w
] AAel ST e v Al B A F HApE Aoz AR ALl
diste] 2Rle] &I T HEE BHANA TA]se]of gt EHJXPP BA L] Ale)AtEA
5 22 Ak Aol AliEellA g W8] ARS § Al iﬁ*ﬁl‘ﬂ‘ﬂ* olol] F3}e]
IAOFE HEe, Al2E - BA A} Zﬂlﬁkﬂ whE AAE SR 9, RERRe Aok
3 6“111@} 4= ek, A3 - HEAEpE A FE 1] = %"Hﬂ = %i°l ‘r]‘ﬂ}f} AT R
AR AR wiAl "L o] A9 B3R 1Y «l 7170 Estel Aok A = Sl Al
48} - BA ] Fabde] o3t Ao $ukE o2 e BAke] siAlA F A3E} A%
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2m RA R R APt A k] AE HRE AAsd] Fosy B
of MM AF3F Aldel djs] BAk A2 SJrlEA] A7 3RS of
FHVVG §19 (1). Z=|2 BEAEPL 1] e AR TR|eRE 9wt
e 73 AR AT SNke] Al 971E SHEk] BEAoks §
Al(zuriicktreten)& 4= 13, R@A AP F A7 == Tz x]o = g4t
e 7S B3R UiYe] 71hE Fol BEAIoRe S| A(kindigend 4 Siet
(VVG §19 (2), 3)). B B3Ap) aAER] ok F93 AR ok, T3
A= vE 7oz HIPARE AAslS A FHRIE QI3 BEAF
AA} Az == Tz Qg BEA o A A wiAEY, SR =
73] 7S AagHezr Faple] A & HY7IZE Ads WAd 4
UHVVG §19 (). BFAP} oAt B3At siAId sixds A k] 9
M= MR TA|oF $utE A3 FA|sle{oF THVVG §19 (5). A, B
Ak WAl me}t B8t 10% ol SRV IAEHA] > Fadt AL
o] HEFA] o AY RPAEE B A BAE > dEREE Y
oliell AR A 4= AUTKVVG §19 (6)).

= wgA by A2oxso= x| Fe] Wl st 1A

m\o

L b=, el

ol w2 A AL Bt A=A k2 AFE 4L ddlefels v &A1 Aloke AZst
& 7l dell= wiAlEe. o] A B3] Aol wet T o 212 oo Ao o
W7t =, ok BRaAkRke] A gl o ReiRke] el "A) A8 F<l BE7IZNE A8
e}, Alsak - B3RS Al2gk WA Alddtel whE WS BAkelr] $lste] Aol R SRk Azt
ol wste] BEA Rl 2] M) FA=H aAjsleof e B APE wAHA] ok 4
Faeel APdet A W8] FAS dx IlR el BaiAke Al2d WA Alddel wheE
HE BARE 4 ol Aed} - A4d} Aol vt Aloke] WASE el B30} 1025 =
spate] QEAY, R AIHA] ¢k APgel gt SRS wiAg dels RA =
BPAe] FAE H2 2R VR oMlell, 717 E4= gl Ak AT 4 oot HiA=
T2 SAelA §l sl SRS BAA A A HAlsleof dhoh.

86) VVG § 20 Vertreter des Versicherungsnehmers - Wird der Vertrag von einem Vertreter des
Versicherungsnehmers geschlossen, sind bei der Anwendung des § 19 Abs. 1 bis 4 und des § 21
Abs. 2 Satz 2 sowie Abs. 3 Satz 2 sowohl die Kenntnis und die Arglist des Vertreters als auch die

o

Kenntnis und die Arglist des Versicherungsnehmers zu berticksichtigen. Der Versicherungsnehmer
kann sich darauf, dass die Anzeigepflicht nicht vorsitzlich oder grob fahrlissig verletzt worden ist,
nur berufen, wenn weder dem Vertreter noch dem Versicherungsnehmer Vorsatz oder grobe
Fahrlissigkeit zur Last fill(5d 23A P 2202 B3A ] diejel - B3A|eke] R3jA| ek}
oF Sl 2313 A Aol Ao ARE] AU o A1 A AR A
3 Aol 8ol sleld wFAke] Q1A 0 wolat ofel dizlele] ¢lAl P 7o) oA
A Stelelo Sl AR I L el o] 28] s 51 Shel gl
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Zalel] o3t wAL|E ghite] opde Fal] sl naAekle) thelel
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735 AT gl 18] mE FiEk A oloks S 74 4 oloh.
VVG § 21 Ausubung der Rechte des Versicherers - (1) Der Versicherer muss die thm nach § 19
Abs. 2 bis 4 zustechenden Rechte innerhalb eines Monats schriftlich geltend machen. Die Frist

87

~

beginnt mit dem Zeitpunke, zu dem der Versicherer von der Verletzung der Anzeigepflicht, die das
von ihm geltend gemachte Recht begriindet, Kenntnis erlangt. Der Versicherer hat bei der
Ausiibung seiner Rechte die Umstinde anzugeben, auf die er seine Erklirung stiitzt; er darf
nachtriglich weitere Umstidnde zur Begriindung seiner Erklirung angeben, wenn fiir diese die Frist
nach Satz 1 nicht verstrichen ist. (2) Im Fall eines Riicktrittes nach § 19 Abs. 2 nach Eintritt des
Versicherungsfalles ist der Versicherer nicht zur Leistung verpflichtet, es sei denn, die Verletzung der
Anzeigepflicht bezieht sich auf einen Umstand, der weder fiir den Eintritt oder die Feststellung des
Versicherungsfalles noch fiir die Feststellung oder den Umfang der Leistungspflicht des Versicherers
ursdchlich ist. Hat der Versicherungsnehmer die Anzeigepflicht arglistig verletzt, ist der Versicherer
nicht zur Leistung verpflichtet. (3) Die Rechte des Versicherers nach § 19 Abs. 2 bis 4 erloschen
nach Ablauf von fiinf Jahren nach Vertragsschluss; dies gilt nicht fiir Versicherungsfille, die vor
Ablauf dieser Frist eingetreten sind. Hat der Versicherungsnehmer die Anzeigepflicht vorsitzlich oder
arglistig verletzt, belduft sich die Frist auf zehn Jahre(5Q R@AIFH A212 R3xle] Ae] A}
AE - (1) BPARE A19x A3RE A4zl wet 7AlE WelE 10 ool Mw oz At
Sfofof gle). 1 717k WA} F4eRe eie) A7} B A S ARLE o dza
B 7l BaAks H2E AR ol I ARt ZA7F EE ARE HAlstelof 3,
A1E2] 713ke] obA] 7] 2 Aol AR oE 371 ARE 2AZ ANZ 4 o, Al2
g - BAE A9z Al2gell wieh Hgakar A & siAlde Akl 79 BAke 934
2 NEHSAFETE TR deth ol 2 RO $ibe] MaAkwe] WA == Eot
B3R RPIAFHPE] Helo] = Welel o AAIA} g, Rk RESAH
OFE HapA] H3h REAEAPL ez aAFE SR el REARs R3eAEe
5 A ekeh A3ek - 1Ak Aoz AstE Al4EAel w dels B3k A
AdzHE side] AsIH AHIn ok 3 717 Wl RAlart SR Zsels 2EA
ot A At aAFE 8] e ofelz IRt AgelE 1 717 10kde] Eoh.

88) VVG §39 Vorzeitige Vertragsbeendigung - (1) Im Fall der Beendigung des Versicherungsverhiltnisses

=

vor Ablauf der Versicherungsperiode steht dem Versicherer fiir diese Versicherungsperiode nur
derjenige Teil der Primie zu, der dem Zeitraum entspricht, in dem Versicherungsschutz bestanden
hat. Wird das Versicherungsverhiltnis durch Riicktritt auf Grund des § 19 Abs. 2 oder durch
Anfechtung des Versicherers wegen arglistiger Tduschung beendet, steht dem Versicherer die Primie
bis zum Wirksamwerden der Riicktritts- oder Anfechtungserklirung zu. Tritt der Versicherer nach
§ 37 Abs. 1 zuriick, kann er eine angemessene Geschiftsgebiihr verlangen(5Q R&A P A39 K
@72 ks A Ao F2 Al - B3V v A B3A ] T Ay RiAE
I R7IZ F BEEA ] AAlz EAslR 717kl Asste F2e) RiEs ATE 4 3l
o} BA ko] A9z A2l wet SAEAY B gelE olfiR sl FAE Afele By
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{Abstract)

A Study on the Proper Management of the Duty
of Disclosure System

Ko, Eun hee’ - Seo, Go Eun"

In insurance contracts, the duty of disclosure is a important system
which the policyholder or the insured is required, at the time of
contract formation, to provide the insurer with material information
relating to risk, thereby enabling the insurer to make a reasonable
selection of risks and to calculate insurance premiums appropriately.
This duty has functioned as an essential element for complying with
the principle of equivalence between premium and risk and for
maintaining the soundness of the insurance system. However, in
recent years, the importance of protecting insurance consumers has
been increasingly emphasized. Against this background, continuous
debate has arisen over whether to introduce the so-called “passivization
of the duty of disclosure,” which converts the policyholder’s voluntary
duty of disclosure into a duty to respond to questions posed by the
insurer.

Based on this discussion, this paper examines the definition and
legal nature of the duty of disclosure, as well as the requirements for
its breach and the legal effects thereof, thereby analyzing the structure
of the current legal framework governing the duty of disclosure. In
doing so, the paper clarifies that the duty of disclosure is not an
obligation imposed unilaterally on the policyholder or the insured,
but rather a bilateral duty corresponding to the insurer’s duty of
explanation. Furthermore, this paper reviews the legislative approaches
adopted in major jurisdictions, including the United States, the United
Kingdom, Germany, and Japan, and confirms that although these
countries have institutionalized the passivization of the duty of disclosure

* Lawyer, Ph. D.
** Instructor at Kyung Hee University School of Law, Ph. D.
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to a certain extent, it is difficult to conclude that they have uniformly
adopted a complete form of passivization.

In addition, this paper examines legislative amendment proposals
introduced in Korea and the arguments both in favor of and against
the passivization of the duty of disclosure. On this basis, it points out
that a full-scale introduction of passivization without sufficient institutional
preparation may adversely affect the soundness of the insurance
system, given the limitations in establishing comprehensive questionnaires,
the structural information asymmetry regarding disclosure matters,
and the potential weakening of the insurer’s risk-selection function.
As an alternative, the paper proposes a gradual and supplementary
approach, such as introducing a proportional indemnity system based
on the degree of negligence and the extent to which a breach of the
duty of disclosure contributed to the occurrence of loss, rather than
forcibly adopting full passivization of the duty of disclosure.

While the passivization of the duty of disclosure may contribute,
to a certain extent, to the protection of policyholders, its introduction
should be approached with caution in light of the principle of utmost
good faith and the sustainability of the insurance system. Accordingly,
this paper concludes that it is desirable to strike an appropriate
balance between policyholder protection and the sound operation of
the insurance system through the rational improvement of the existing
duty of disclosure system.

Key Words : Duty of Disclosure, Passivization, Policyholder, Insured,
Proportional Indemnity
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