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{Abstract)

Reviewing Civil Issues for Arbitrary Non-wage

Medical Practice Hospitals
- Focusing on the insurer’s decision to exercise its creditor
authority -

Lim, Ung Chan - Lee, Sang Kang - Kim, Hyung Jin

The National Health Insurance Corporation (NHIC), established on
the basis of the provisions of Article 36 Paragraph 3 of the
Constitution which stipulates health obligations to the people of the
country and the National Health Insurance Act, contributes to the
improvement of the health of the people with a set amount of funds.
However, in reality, the National Health Insurance Act requires that
the NHIC and the patient shoulder the cost of all medical services,
while the NHIC and the NHS Act define work and daily medical
activities as non-wage and place them in a private self-governing area
where patients and medical institutions can perform medical activities
in accordance with the agreement between the patient and the
institution, and pay the entire cost of medical treatment. As above,
patients have personally signed insurance contracts with insurance
companies to guarantee their medical expenses to private insurers
because the corporation guarantees not all but partial medical
expenses, and the patients must pay the rest. Currently, about
two-thirds of the nation’s people are subscribed to loss insurance,
suggesting that although it is not compulsory, it must be an essential
insurance policy given its role in improving people’s health
nationwide.

Meanwhile, as the government implemented a policy to expand
the coverage of health insurance, non-wage benefits were reduced
from health insurance and medical institutions gave excess medical
treatment in loss insurance as a target. The medical community’s
interest in generating revenue by providing excessive medical and
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random benefit care align with patients’ interest in actively using
such over and excessive medical care and random benefit care,
resulting in a rapid rise of insurance coverage and subsequently
leading to an even more serious situation. Such moral hazard, done
little by little among medical institutions and patients, will eventually
return to the burden of other good policyholders and the entire
public, not just the insurers.

Based on these problems, this paper focuses on how to recover the
random non-benefit medical expenses paid by the loss-making health
insurer to the insured patient from the medical institution.

First, check whether an insurer can claim damages against a
medical institution for the cause of the illegal act. The appeal of the
decision denied responsibility for illegal activities on grounds that
there was no causal relationship between the actions of the medical
institution and the loss of the insurer. However, the causal
relationship cannot be denied, given the large number of lost-loss
insurance subscribers and given that the medical institution can fully
recognize that the patient who received the medical treatment will be
charged for the loss-making medical expenses, such as issuing various
documents necessary for the claim for loss-making insurance. In this
respect, it is difficult to agree on the appeal conclusion of the target
judgment.

Next, it is necessary to consider actively exercising on behalf of the
insured’s rights, which are directly patients, on the basis of creditor
rights. In this vein, there is a limited interpretation on the creditor’s
right to use it only when the debtor’s responsible property does not
have sufficient resources to reimburse them as an aid to the execution
of the debtor’s obligation, referring to the dynamic limit of creditor’s
authority. However, the Supreme Court and the Japan’s Supreme
Court ruling have recognized the independent function of the
creditor’s authority and, in certain cases, can be acknowledged
regardless of the debtor’s ability to repay or hold responsible
property. This judgement is not considered to differ based on whether
a creditor’s bond is a specific commodity bond or a monetary bond.
In this case, the issue was whether the money paid to the medical
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institution through the insurer, which had been directly paid by the
insured who is the patient, should be returned directly to the creditor
insurer without going through the insured (patient) who is not
interested or sometimes has been involved in the random benefit
actions of the medical institution and caused damage to the insurer.
Consequently, the target judgment would be a meaningful ruling that
gave the insurer directions for future similar cases by acknowledging
the exercise of creditor rights as stipulated in the Civil Act.
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