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{Abstract)

A Study on the Application of Medical
Malpractice and Immunity Clause of Medical
Treatment in the Accident Insurance Policy

Cho, Gyu Seong

The long-term non-life insurance policy which was previously sold
by the non-life insurance company, stipulated that "the insurance
policy for the insured’s pregnancy, childbirth (including dissection),
miscarriage or surgical operation, and other medical treatment” were
reasons for the insurer’s exemption. If the purpose of this exemption
clause does not deviate from the natural consequences of pregnancy
or medical treatment, it is not the accident of injury insurance
because it is caused by individual circumstances.

The problem is that there are so-called ‘medical accidents’ that the
patient did not anticipate in the course of medical treatment, if the
accident is a medical malpractice that results in the patient suffering
from negligence in the practice of the physician, there are many
disputes regarding the interpretation of the above exemption clause in
the practice of damage assessment.

This judgment is a case in which the insured died from a medical
malpractice by a surgeon during a propofol injection for beauty
treatment. The main issues in this case are whether the death of the
insured constitutes an accident of injury insurance and it is possible
to apply medical treatment immunity clause.

The Supreme Court denied the responsibility of the insurer, citing
the reasons it had previously ruled(Injury where the increased risk
from the treatment of disease not warranted in the policy has become
a reality, the insurer is immune from liability regardless of whether
the doctor’s fault contributed to the accident).

However, in light of the principles of the purpose of the ‘medical
treatment immunity clause” and the principles of interpretation of the
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terms and conditions (limited interpretation of the provisions of the
exemption), I think this Supreme Court ruling is wrong.

Therefore I oppose the conclusion of this ruling and look forward
to rectifying it in the future.

Key Words : accident insurance, medical malpractice, immunity clause
of medical treatment, Supreme Court ruling, interpretation
of the terms and conditions, the violent accident, contingency,
exogenism
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