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{Abstract)

Study on how to interpret excess loss of insurance
clause within pre-existing contract before the
revision of Disaster and Safety Management Law
and other several issues from insurance contracts

by lessee
- Focusing on the Seoul Central Lower Court 2020.4.29.
2018Ga-Dan5119004 Decision -

Lee, Jun Kyo*

A wide range of non-life insurance policy forms has an excess of
loss insurance clause intending to only cover the loss exceeding any
legal amount required by the law which asks some group of people
to buy a compulsory insurance for compensating 3™ party’s property
damage and bodily injuries due to their liabilities. When it comes to
interpreting this clause, it seems to be debatable whether the clause
will be applied to the pre-existing contract whose policyholder was
not liable to compensate and to buy an insurance product at the time
of signing the existing contract, but later on he or she becomes
responsible for compensating 3™ party liability and buying an
appropriate insurance product in the wake of related law’s revision.
The recent lawsuit on this issue has not approached by using the
principle of objective interpretation on the clause itself but violation
of insurer’s duty of explanation on the clause. This article has
discussed whether it can be addressed by any alternative way to
solve this issue in an effort to apply this clause in a consistent and
reasonable manner, such as, applying the general principle of
objective interpretation

In addition, the article has reviewed the Supreme Court en banc
Decision, as of May 2017, on how to resolve the scope of lessee’s

* Head of Special Insurance Team 1, Insurance Supervision Dept., Financial Supervisory Service
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liability in a case where the fire, originated from a leased property,
damaged to both the leased and the unleased property owned by
lessor at the same time. Since the Supreme Court ruled that the lessor
has to prove lessee’s breach of contractual or legal duty as of tenant
in order to ask for damage compensation on the non-leased property,
insurers should take this into consideration with respect to compensation
based on insurance contract and enforcement of subrogation right
against responsible 3" parties including lessee.

Moreover, the article also pointed out why lessee’s insurance
benefit might be reduced or disappeared in a case where a property
owner and a lessee signed same kind of fire insurance contract,
respectively, resulting in double-insurance, namely, exceeding its
contractual insurance amount in total over the fair and insurable
value of the insured property. The article has reviewed how the
recently revised terms and conditions of the Standard Fire Insurance
Form can solve this problem in an effective way toward future.

Key Words : Excess Loss of Insurance Clause, Compulsory Insurance,
Principle of Objective Interpretation, Insurer’s Duty of
Explanation, Double Insurance, Insurer’s Subrogation,
Non-separation of Lessee’s Liability (Inseparable Theory)
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