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{Abstract)

Review of civil issues regarding unreasonable and
excessive claims for cataract surgery costs by
medical institutions

Park, Hyung Ho' + Lim, Ung Chan” : Kim, Hyung Jin™"

Cataract surgery to improve a disease in which the lens in the eye
becomes cloudy is performed by inserting an artificial lens. There is a
big difference in costs depending on the examination costs and
whether a monofocal lens or a multifocal lens is inserted.

The insurance company had excluded multifocal lenses from
compensation on the basis that the medical insurance policy for loss
of life prior to January 2016 stipulated that vision correction surgery
to replace eyeglasses and contact lenses was exempted from
compensation. The Financial Dispute Mediation Committee decided
that the insurance company should compensate the cost of the
multifocal intraocular lens as well as examination costs in its
mediation decision on March 29, 2016 (No. 2016-3). Thereafter, the
standard insurance terms and conditions were revised in January
2016, and added the phrase, "The part other than surgical methods or
treatment materials subject to medical care benefits under the
National Health Insurance Act is considered vision correction surgery"
and the insurance company decided not to compensate for the cost of
multifocal lenses. Then, some cataract surgery clinics have claimed
medical expenses in which costs of multifocal lenses were reduced
and the costs of ultrasonic and measurement examinations were
increased. Since the clinics becomes unable to charge the patients with
non-medical care benefit costs for examinations after September 2020
when the Ministry changes its policy of examination costs including

* Attorney of Law Firm YG.
** Attorney of Law Firm Dowon.
*##% Samsung Fire & Marine Insurance Co., Ltd, Konkuk University Ph.D.
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ultrasonics to be subject to medical care benefits, the clinics tend to
increase costs of multifocal lenses. As such, some ophthalmic clinics
arbitrarily change and claim the lens cost and examination cost
according to the insurance company’s policy revision or policy
change, thereby generating profits.

Seoul Central District Court’s decision on January 26, 2021 ruled
that considering the course of treatment, difficulty, cost setting, if the
cost is excessively determined against the law of good faith, the cost
exceeding the range recognized as significant is considered to be
unfair because there is no legal cause.

In this case, it is difficult to readily understand that the defendant
hospital was paid close to 20 times the average amount in Seoul even
though it did not use particularly expensive equipment compared to
other hospitals. Considering the fact that compared to other fields, the
medical field requires a particularly strong need for intervention in
the public interest, it can be evaluated that the court drew a socially
reasonable conclusion by appropriately utilizing the contract
modification function of the principle of good faith.

On the other hand, the court ruled that even if the insured was
not helplses the insurer could exercise the subrogation right of the
creditor in order to exercise the insured’s right to claim the return of
unreasonable profits. This makes it clear that the subrogation right of
creditors is not just a means of preserving liability, but a means of
helping creditors to realize their rights. If the subrogation right of
creditors is used in this way, a lawsuit that conforms to the actual
dispute structure between the insurer and the ophthalmologist can be
made, and the subrogation right of the creditor will be an effective
means to check the deviation of the ophthalmologist.

The contents of the judgment will not be applied only to the
uninsured examination costs incurred for cataract surgery, but also
will be applicable to all uninsured costs that medical institutions
arbitrarily calculate and claim.

In addition, this study seeks to whether the ophthalmologist who
has claimed the cost of cataract treatment is liable for tortious acts.
Even if the issue of determining non-covered medical expenses is
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within the field of private autonomy, it cannot be allowed
indefinitely. Therefore the ophthalmologist’s tort liability against the
insurance company must be admitted. Currently, the courts tend not
to easily admit the tort liability of ophthalmologists, but we expect
that attitude will change soon in the future.

Key Words : cataract surgery, legal expenses, multifocal lenses, ultrasound
examination, medical insurance for loss of health,
principle of private autonomy, principle of good faith,
fairness, unreasonable profit, compensation for damages
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