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[Abstract]

Limitations on Liability of Operator and Insurer to
Favor Passengers

Park, In Ho

In order to protect victims of traffic accident, the Act on Guarantee
of Compensation for Loss Caused by Automobile (the ”Act”) recognizes
and imposes strict liability on operators and mandates liability insurance
for the benefit of the victims funded by premiums paid by operators.
The Act therefore is a special rule in regard to the general tort principles,
and as such, there is a question as to it is possible to limit such liabilities
against passengers by favor. Further, especially when two or more
operations cause an accident due to their joint negligence and a passenger
who has not paid any fare is injured without any fault, an issues arises
as to whether there shall be any limitations on compensation for the
other drivers and their insurers for the reasons that the passenger is
a favor passenger.

The operator is not exempted from liability against the passenger
even when the passenger has not paid any fare. Further, the no-payment
of fare does not constitute any ground for the passenger’s fault. How
ever, some cases have held that a reduction of compensation might be
proper in cases of favor passengers, considering the principles of equity.
In this regard, limitation on liability on the operator who offers a favor
due to the parties’ intent to relive any legal liability is recognized.
Therefore, in such cases, the limitation shall also be determined pursuant
to the intents of the parties. Accordingly, such reductions are only p
roper when there are special circumstances that indicate the passengers’
waiver of rights to compensation.

The Supreme Court held that, if there was a special trust relationship
between the operator and the passenger and two or more operations
caused an accident due to their joint negligence and a passenger who
had not paid any fare was injured without any fault, the other drivers
and their insurers are jointly liable, and that therefore equitable reduction or
allocation of damages might be permitted. However, even such reductions
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based on equitable doctrines of good faith should be allowed to cases
with special trust relationships between the operator and the favor
passengers. Accordingly, the insurer, who is liable with the funds paid
by insureds, and who has no relationship with the favor passengers
should not be entitled to any reduction. As the equitable reduction is
based on special trust relationship, such reductions shall be permitted
only to those operators with such relationships with favor passengers,
allowing similar reductions to those operators or the insurers who do
not have such relationship is actually against the doctrines of equity.

Key Words : favor passenger, the Act on Guarantee of Compensation

for Loss Caused by Automobile, Reduction of Damages,
Insurer, Principles of Good Faith and Fair Dealing
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