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{Abstract)

The Legal Status of Fetus as the Insured in the
Injury Insurance

Lim, Soo Min"

In the domestic insurance market, unborn child insurances are sold
in the form of the special terms of the child’'s comprehensive
insurance. These insurances are called ‘the fetus insurances’ among
consumers. However, the special terms of the unborn child insurances
usually provide that the unborn child(fetus) becomes the insured from
birth. Legal disputes arise over whether the policy covers the accident
during delivery.

In this case, the Korean Supreme Court held that both parties have
agreed that the coverage is provided for the fetus and this individual
agreement is effective in spite of the article, due to the fact that this
contract was made in the prenatal state, the first premium was paid
at the time of the contract (the defendant’'s fourth month of
pregnancy) and the insurance company recognized that the child was
unborn. Subsequently, the court held that since the Korean
Commercial Act neither explicitly recognize nor prohibit the eligibility
of the unborn child(fetus) for accident insurances, the individual
agreement in this case did not violate Article 663 of the Commercial
Act, and further deemed it effective because it is not contrary to
public policy.

I agree to the conclusion of this judgment that the unborn
child(fetus) is eligible for the injury insurance. But I doubt the logic.
Since the special terms themselves already signify the contracts
between the parties, it is more appropriate to tell the fetal eligibility
through interpretation of the terms. According to this judgement of
the Korean Supreme Court, the validity of individual agreements
must be judged for each cases. This could cause a gap in insurance

* Ph. D. in Law
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protection and unfairness among the consumers who bought the same
product. Moreover, it is difficult to convince Article 663 of the
Commercial Code based on the logic that the individual agreement is
valid because it is not disadvantageous to the policyholder. Article
663 could be quoted only when there is a specific provision in the
Act. In this regard, the logic of this judgment requires reconsideration.

Key Words : the unborn child (fetus) insurance, the child insurance,
the insured eligibility of the injury insurance, the
interpretation of the insurance policy, one-sided mandatory
rule
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