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{Abstract)

A Study of Extinctive Prescription Period for
Refund of Insurance Benefit Because the Insurance
Contract is Null and Void

Lee, Bo Ram’ * Jung, Hye Jin"~

The claim of payment of insurance coverage expires, by statute of
limitation, if not exercised for three years.(Commercial Act Article
662) The issue here is how many years it takes to expire the claim for
the return of the insurance coverage payment when it turns out that
the payment was wrongly granted to the insured, because the
insurance contract is null and void. There are three possible answers
to this question.

First, three years, which is the same period of time as the claim of
payment of the insurance coverage. But Commercial Act article 662
clearly distincts the claim and the claim for the return of its payment.
So, there is no persuasive legal ground for this argument.

Second, five years because it likely belongs to a claim arising out
of the commercial activities. “The statute of limitations for a claim
arising out of a commercial activity shall expire if it is not exercised
for five years” according to Commercial Act Article 64. It, however,
could be criticised as this claim for the return comes not out of
commercial activities but from the unjust enrichment because of the
insurance contract null and void. Korean Civil Code article 741, the
legal ground of unjust enrichment, provides that “[a] person who
without any legal ground derives a benefit from the property or
services of another and thereby causes loss to the latter shall be
bound to return such benefit.”

Third, ten years, which is the conclusion of this thesis. As the

* Attorney at law of The Financial Supervisory Service.

** Attorney at law of The Financial Supervisory Service.
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interest of the creditor seriously depends on this period of stutate of
limitation, the period must be based on the explicit legal ground,
which is Korean Civil Code article 162 paragraph 1. It provides that
a claim expires if not exercised for a period of ten years. It is a
default provision for the statute of limitation where no other period
of statute of limitations is provided in this or other statutes.

Key Words : extinctive prescription, insurance benefits, return of

insurance benefits, return of insurance premium, unjust
enrichment
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